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REGULATORY  FAIR  WARNING  ACT 


THURSDAY,  MAY  2,  1996 

House  of  Representatives, 
Subcommittee  on  Commercial  and 

Administrative  Law, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:03  a.m.,  in  room 
2237,   Raybum    House   Office   Building,    Hon.    George   W.    Gekas 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  George  W.  Gekas,  Steve  Chabot,  Mi- 
chael Patrick  Flanagan,  Bob  Barr,  Jack  Reed,  and  Robert  C.  Scott. 
Also  present:  Raymond  V.  Smietanka,  chief  counsel;  Roger  T. 
Fleming,  counsel;  Diana  Schacht,  deputy  general  counsel;  Susana 
Gutierrez,  clerk;  Agneiszka  Fryszman,  minority  counsel,  and  Perry 
Apelbaum,  minority  general  counsel. 

OPENE»^G  STATEMENT  OF  CHAIRMAN  GEKAS 

Mr.  Gekas.  The  purpose  of  this  hearing  is  to  explore  fully  the 
provisions  of  the  bill  that  we  have  introduced,  as  the  Regulatory 
Fair  Warning  Act  (H.R.  3307).  For  a  long,  long  time  in  this  Con- 
gress and  in  previous  Congresses,  Members  of  both  bodies,  both  the 
Senate  and  the  House,  have  been  in  the  forefront  of  trying  to  effect 
reasonable  reform  of  our  regulatory  system.  Each  one  of  us  in  this 
room,  I  am  sure,  can  rattle  off  six  or  seven  anecdotes  of  how  small 
businessmen  and  large  corporations  alike  have  suffered  setbacks, 
both  financial  and  industrial,  at  the  hands  of  unthinking  actions  on 
the  part  of  agencies  or  inadvertent  actions  on  the  part  of  agencies. 
Even  in  the  Contract  With  America,  which  took  note  of  the  dis- 
affection felt  across  the  Nation  and  that's  why  it  carried  language 
in  the  Contract  With  America  to  try  to  do  something  about  regu- 
latory reform,  these  anecdotes  played  an  important  role. 

And  as  a  result  of  the  actions  of  the  House  and  the  Senate,  some 
small  gains  were  made  in  regulatory  reform,  the  remnants  of  which 
found  themselves  appended  to  the  debt  ceiling  increase  bill  that 
was  signed  into  law  by  the  President  which  included  these  modest 
regulatory  reforms.  What  we  do  here  today  is  to  simply  amplify 
and  take  another  step  toward  that  Valhalla  of  regulatory  reform 
when  eventually  those  of  us  who  are  advocates  will  find  a  balanced 
playing  field,  as  it  were,  to  use  that  phrase  that  is  so  often  used 
in  so  many  different  ways. 

What  we  do  here  today  is  not  change  the  law  or  the  powers  of 
the  agencies  one  whit.  What  we  do  is  simply  attempt  to  provide  the 
regulatee  with  the  due  process  that  it  should  be  accorded  to  bring 

(1) 


about  the  defense,  or  an  explanation  at  least  of  why  it  took  certain 
action  when  it  began  to  think  it  was  in  compliance  or  when  its  in- 
terpretation of  what  the  agency  had  promulgated  led  to  a  certain 
type  of  conduct  or  nonconduct,  and  to  allow  that  regulatee  a  full 
opportunity  to  advance  its  rationale  for  having  acted  or  not  acted 
in  the  way  that  the  agency  felt  it  had  to  do.  So,  it  is  not  a  new 
concept  at  all. 

What  we  do  here  also  that  is  important  to  me,  to  the  Chair,  and 
I  know  to  other  members,  is  to  have  studied  the  court  decisions  in 
this  field  and  we  have  found  without  a  trace  of  doubt  that  our  con- 
cept is  right  on  mark  because  the  court  cases  as  recently  as  1995 
go  out  of  their  way  to  say  that  the  agencies  have  produced,  in  those 
particular  cases,  muddled  language,  inadequate  notice,  unfair 
warning,  as  it  were — these  are  my  words  but  they  can  be  inter- 
preted as  being  part  of  the  court  decisions.  And  so  what  we  do  is 
to  try  to  codify  that  series  of  court  decisions  by  bringing  the  Admin- 
istrative Procedure  Act  up  to  snuff  in  that  regard. 

I  cannot  tolerate  an  assertion  that  the  Administrative  Procedure 
Act  (APA)  does  take  care  of  the  problem.  Well,  it  doesn't  if  it  re- 
sults in  court  case  after  court  case.  So  now  maybe  with  our  for- 
warding of  this  legislation,  we  can  create  in  the  Administrative 
Procedure  Act  that  final  solidity  of  permissible  action  which  will  be 
a  red  flag,  not  only  to  the  regulatees,  but  to  the  agencies  them- 
selves in  now  they  promulgate  and  how  they  enforce  regulations. 

[The  bill,  H.R.  3307,  follows:] 


104th  congress 
2d  Session 


H.  R.  3307 


To  amend  title  5,  United  States  Code,  to  provide  for  a  limitation  on  sanctions 
imposed  by  agencies  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

April  24,  1996 
Mr.  Gekas  (for  himself,  Mr.  MOORHEAD,  Mr.  Sensenbrenner,  Mr.  COBLE, 
Mr.  Smith  of  Texas,  Mr.  Inglis  of  South  Carolina,  Mr.  HOKE,  Mr. 
Bono,  Mr.  Bryant  of  Tennessee,  Mr.  Bakr  of  Georgia,  Mr.  Talent, 
Mr.  Tauzin,  and  Mr.  Zelipp)  introduced  the  following  bill;  which  was 
referred  to  the  Committee  on  the  Judiciary 


A  BILL 


To  amend  title  5,  United  States  Code,  to  provide  for  a 
limitation  on  sanctions  imposed  by  agencies  and  for  other 
purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Regulatory  Fair  Wam- 

5  ingAct". 
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2 

1  SEC.   2.   LIMITATION   ON   IMPOSITION   OF   SANCTIONS   BY 

2  AGENCIES. 

3  Section  558  of  title  5,  United  States  Code,  is  amend- 

4  ed  by  adding  at  the  end  the  following  new  subsection: 

5  "(d)(1)  Xo  ci\il  or  criminal  sanction  shall  be  imposed 

6  by  an  agency  for  a  violation  of  a  rule — 

7  "(A)  if  the  agency  finds  that  the  rule,   other 

8  general  statements  of  pohcy,  and  related  guidances 

9  and  pohcies  pubUshed  in  the  Federal  Register  by  the 

10  agency  failed  to  give  the  defendant  fair  warning  of 

1 1  the  conduct  that  the  rule  prohibits  or  requires;  or 

12  "(B)  if  the  agency  finds  that  the  defendant — 

13  "(i)  prior  to  the  violation  reasonably  and 

14  in  good  faith  determined,  based  upon  the  text 

15  of  the  rule   and  other  related  guidances   and 

16  policies  published  by  the  agency,  that  the  de- 

17  fendant  was  in  comphance  with,  exempt  from, 

18  or  otherwise  not  subject  to,  the  requirements  of 

19  the  rule;  or 

20  "(ii)  committed  the  violation  in  reasonable 

21  reUance  upon  a  written  statement  by  a  Federal 

22  or  State  official  authorized  to  implement  or  en- 

23  sure  compliance  with  the  rule,  made  after  dis- 

24  closure  by  the  defendant  of  all  material  facts, 

25  that  the  defendant  was  in  compliance  with,  ex- 
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3 

1  empt  from,  or  otherwise  not  subject  to,  the  re- 

2  quirements  of  the  rule. 

3  "(2)  In  an  action  brought  to  impose  a  civil  or  crimi- 

4  nal  sanction  for  an  alleged  \iolation  of  a  rule,  an  agency 

5  shaU  not  give  deference  to  any  interpretation  of  such  rule 

6  reUed  on  by  the  agency  that  was  not  published  in  the  Fed- 

7  eral  Register  or  was  not  otherwise  available  to  the  defend- 

8  ant  prior  to  the  alleged  violation.". 

SEC.   3.   LIMITATION  ON  IMPOSITION  OF   SANCTIONS  BY 
COURTS. 

(a)  In  General.— Chapter  111  of  title  28,  United 
States  Code,  is  amended  by  adding  at  the  end  the  follow- 
ing new  section: 
**§  1660.  Sanctions  for  violations  of  agency  rules 

"(a)  No  civil  or  criminal  sanction  shaU  be  imposed 
by  a  court  for  a  violation  of  a  rule — 

"(1)  if  the  court  finds  that  the  rule,  other  gen- 
eral statements  of  policy,  and  related  guidances  and 
pohcies  published  in  the  Federal  Register  by  the 
agency  which  promulgated  such  rule,  failed  to  give 
the  defendant  fair  warning  of  the  conduct  that  the 
rule  prohibits  or  requires;  or 

"(2)  if  the  court  finds  that  the  defendant — 

"(A)  prior  to  the  violation,  reasonably  and 

in  good  faith  determined,  based  upon  the  text 
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4 
of  the  rule  and  other  related  guidances  and 
poheies  published  by  the  agency,  that  the  de- 
fendant was  in  coraphance  with,  exempt  from, 
or  otherwise  not  subject  to,  the  requirements  of 
the  rule;  or 

"(B)  committed  the  violation  in  reasonable 
reUance  upon  a  written  statement  by  a  Federal 
or  State  official  authorized  to  implement  or  en- 
sure compliance  with  the  rule,  made  after  dis- 
closure by  the  defendant  of  all  material  facts, 
that  the  defendant  was  in  comphance  with,  ex- 
empt from,  or  otherwise  not  subject  to,  the  re- 
quirements of  the  rule. 
"(b)  In  an  action  brought  to  impose  a  civil  or  crimi- 
nal sanction  for  an  alleged  violation  of  a  rule,  the  court 
shall  not  give  deference  to  any  interpretation  of  such  rule 
rehed  on  by  the  agency  that  promulgated  the  rule  that 
was  not  published  in  the  Federal  Register  or  was  not  oth- 
erwise available  to  the  defendant  prior  to  the  alleged  vio- 
lation. 

"(c)  For  purposes  of  this  section,  the  term  'rule' 
shall  have  the  meaning  given  that  term  by  section  551 
of  title  5.". 

(b)  Clerical  Amendment. — ^"The  table  of  sections 
at  the  beginning  of  chapter  111  of  title  28,  United  States 
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5 

Code,  is  amended  by  adding  after  the  item  relating  to 
section  1659  the  following  new^  item: 

"1660.  Sanctions  for  violations  of  agencj'  rules.". 

o 


8 

Mr.  Gekas.  With  that,  we  will  acknowledge,  first,  the  presence 
of  the  gentleman  from  Virginia,  Mr.  Scott,  and  the  ranking  minor- 
ity member,  the  gentleman  from  Rhode  Island,  Mr.  Reed.  And  we 
will  yield  to  Mr.  Reed  at  this  time. 

Mr.  Reed.  Thank  you,  Mr.  Chairman.  I  appreciate  the  fact  that 
you  are  calling  this  hearing  today.  It's  always  good  to  evaluate 
ways  to  make  our  regulatory  system  more  effective  and  more  user- 
friendly.  In  the  interest  of  time,  I  will  skip  my  opening  statement 
but  I  would  like  to,  at  this  time,  submit  a  statement  by  the  Envi- 
ronmental Protection  Agency  and  to  ask  unanimous  consent  that 
members  be  permitted  to  submit  questions  for  the  record,  if  nec- 
essary, and  to  submit  appropriate  statements  and  materials  for  the 
record. 

Mr.  Gekas.  Without  objection,  they  will  so  be  admitted. 

Mr.  Reed.  Thank  you,  Mr.  Chairman,  and  I  look  forward  to  hear- 
ing from  the  witnesses  and  I  yield  back  the  balance  of  my  time. 

[The  prepared  statement  of  the  U.S.  Environmental  Protection 
Agency  follows:] 

Prepared  Statement  of  the  U.S.  Environmental  Protection  Agency 

The  U.S.  Environmental  Protection  Agency  (EPA)  joins  the  Department  of  Justice 
in  opposing  H.R.  3307,  the  Regulatory  Fair  Warning  Act.  The  Clinton  Administra- 
tion and  EPA  Administrator  Carol  Browner  are  committed  to  an  environmental  en- 
forcement program  that  is  both  fair  and  assures  the  protection  of  human  health, 
safety  and  the  environment.  To  that  end,  almost  two  years  ago,  EPA  reorganized 
its  enforcement  functions  to  increase  compliance  through  the  use  of  innovative  com- 
pliance assistance  efTorts  and  compliance  incentives  in  addition  to  enforcement  ap- 
proaches. We  are  dedicated  to  assisting  regulated  entities,  particularly  small  busi- 
nesses, in  understanding  what  they  need  to  do  to  comply  with  environmental  re- 
quirements. 

EPA  shares  the  belief  that  agencies  must  provide  fair  notice  of  what  is  required 
or  prohibited  before  imposing  penalties  on  those  who  have  not  complied  with  their 
legal  obligations.  We  recognize  that  providing  fair  notice  is  a  well-established  prin- 
ciple of  law,  an  believe  that  providing  fair  notice  is  a  matter  of  fundamental  fairness 
and  an  effective  means  of  achieving  compliance.  Although  H.R.  3307  may  be  in- 
tended to  codify  the  fair  notice  principle,  it  would  instead  create  many  unintended 
impediments  to  environmental  enforcement  to  the  detriment  of  public  health  and 
the  environment;  would  disturb  the  system  of  checks  and  balances  among  Federal 
government.  State  government  and  the  regulated  community;  and  would  generate 
unnecessary  and  costly  litigation  that  fails  to  contribute  to  the  fairness  of  the  proc- 
ess at  the  taxpayers'  expense.  Our  comments  below  elaborate  on  each  of  these 
points. 

THE  BILL  GOES  BEYOND  FAIR  NOTICE:  EVEN  WHERE  FAIR  NOTICE  EXISTS,  IT  ALLOWS 
VIOLATORS  TO  PLEAD  IGNORANCE  OF  THE  LAW 

Under  H.R.  3307,  sanctions  would  be  barred  where  the  defendant  itself  "reason- 
ably and  in  good  faith"  determined  that  it  satisfied  the  law.  In  essence,  the  defend- 
ant's state  of  mind  (individual  knowledge  and  understanding  of  the  law)  could 
trump  Congressional  and  Federal  agency  efforts  to  address  unacceptable  risks  to 
human  health  and  the  environment.  This  would  mean  that  even  when  EPA  had 
been  found  to  have  successfully  provided  fair  notice  to  a  non-complying  defendant, 
that  defendant  could  still  avoid  sanctions  by  maintaining  that  it  believed  itself  to 
be  in  compliance.  H.R.  3307  would  therefore  reward  ignorance  rather  than  promote 
diligence  in  determining  one's  legal  obligations.  Creating  this  case-by-case  oppor- 
tunity for  each  possible  defendant  to  challenge  regulatory  requirements  on  the  basis 
of  individual  understanding,  rather  than  the  reasonableness  or  clarity  of  the  re- 
quirements, eliminates  the  level  playing  field  underpinning  the  Federal  environ- 
mental enforcement  program  and  subverts  the  Administrative  IVocedure  Act's  goal 
of  uniformity  and  fairness.  H.R.  3307  transforms  compliance  from  an  objective 
standard  to  a  subjective  one. 


THE  BILL  CREATES  UNNECESSARY  NEW  DEFENSES  THAT  WOULD  PROMOTE  COSTLY  LITI- 
GATION, REDUCE  THE  INCENTIVE  TO  SETTLE,  AND  BURDEN  THE  TAXPAYER  ...  TO 
THE  BENEFIT  OF  DEFENSE  LAWYERS  AND  THE  DETRIMENT  OF  THE  AMERICAN  PUBLIC 

K  H.R.  3307  becomes  law,  attorneys  for  industry  can  be  expected  to  raise  the  bUl's 
new  "ignorance  of  the  law"  defenses  routinely  in  environmental  enforcement  cases 
in  an  effort  to  shield  their  clients  from  liability.  In  cases  in  which  defendants  assert 
such  defenses,  EPA  and  the  Department  of  Justice  will  be  required  to  expend  tax- 
payers' money  to  litigate  a  host  of  issues,  thereby  prolonging  the  resolution  of  en- 
forcement actions.  Because  H.R.  3307  would  act  as  a  total  bar  on  the  imposition  of 
sanctions  if  the  defendant  can  maintain  new  "ignorance  of  the  law"  defenses,  H.R. 
3307  would  have  the  unintended  effect  of  prolonging  litigation,  reducing  the  pros- 

f)ects  of  settlement  and  draining  the  government  s  umited  taxpayer-supportea  en- 
brcement  resources.  At  a  time  when  enforcement  resources  are  limited  by  fiscal 
constraints,  those  resources  should  be  used,  above  all,  to  protect  the  public. 

EPA  already  considers  factors,  such  as  a  defendant's  good  faith  enorts  to  comply, 
in  deciding  whether  to  bring  an  enforcement  case  and  in  determining  the  appro- 
priateness and  amount  of  a  penalty.  Courts  also  have  equitable  powers  to  weigh 
such  factors  in  assessing  a  penalty.  H.R.  3307  would  impose  an  absolute  and  litiga- 
tion-prone test  for  the  exercise  of  discretion  currently  existing  under  law  and  policy. 

H.R.  3307  WOULD  INVITE  DEFENDANTS  TO  FORUM-SHOP  FOR  THE  MOST  LENIENT  INTER- 
PRETATION, THEREBY  SPARKING  A  "RACE  TO  THE  BOTTOM"  IN  SEARCH  FOR  THE  LOW- 
EST ENVIRONMENTAL  STANDARD 

H.R.  3307's  new  APA  §558(dXlXBXii)  would  bar  civil  or  criminal  sanctions  where 
the  defendant  committed  the  violation  in  "reasonable  reliance  upon  a  written  state- 
ment by  a  Federal  or  State  official  authorized  to  implement  or  ensure  compliance 
with  the  rule,  made  after  disclosure  by  the  defendant  of  all  material  facts"  stating 
that  the  defendant  was  in  compliance  with,  exempt  from,  or  otherwise  not  subject 
to  the  rule.  The  bill  could  block  Federal  enforcement  even  if  EPA  provided  fair  no- 
tice to  the  regulated  community  of  its  compliance  obligation.  Allowing  an  exclusive 
reliance  on  State  interpretation  as  a  defense  to  Federal  prosecution,  and  giving  dele- 
gated States  unilateral  and  absolute  authority  to  interpret  Federal  law,  may  under- 
mine uniform  and  consistent  environmental  protection  and  spark  a  race  to  weaken 
State  environmental  requirements.  A  regulated  entity,  on  the  one  hand,  may  be  held 
to  a  different  interpretation  from  its  competitors  in  other  States,  or,  on  the  other 
hand,  may  actively  choose  a  difierent  interpretation  by  intentional  forum-shopping. 
Consequently,  one  State's  interpretation  of  the  law  may  directly  hurt  the  inhab- 
itants of  another  State. 

In  delegated  programs,  States'  issuance  of  "written  statements"  could  change  Fed- 
eral requirements  and  even  create  safe  havens  for  violators.  The  provision  could  ef- 
fectively nullify  the  effect  of  Federal  law  and  eliminate  the  current  backstop  pro- 
vided by  Federal  authority  to  take  enforcement  actions,  as  appropriate,  in  States  au- 
thorized or  delegated  to  administer  the  Federal  program.  States  would  be  even  more 
vulnerable  to  political  pressure  as  they  seek  to  foster  economic  investment  and  job 
opportunities  lor  their  citizens.  Interstate  economic  competition  could  result  in  a 
downward  spiral  of  environmental  standards.  This  is  not  to  say  that  all  or  even 
some  States  would  necessarily  be  forced  to  weaken  their  standards;  rather,  we  wish 
to  point  out  that  H.R.  3307  could  allow  such  a  hole  in  the  environmental  enforce- 
ment program. 

Case  Example:  In  the  case  U.S.  v.  California  Almond  Growers  Exchange  (CAGE), 
CAGE  and  a  now  defunct  company,  Imotek,  constructed  a  facility  in  violation  of  a 
federally -imposed  ban  on  the  construction  of  major  stationary  sources.  The  ban,  im- 
posed under  Clean  Air  Act  (CAA)  regulations,  prohibited  the  construction  of  sources 
which  emitted  more  than  100  tons  of  carbon  monoxide  (CO)  per  year  in  the  Sac- 
ramento area.  Sacramento  is  a  non-attainment  area  for  CO  under  the  CAA.  To 
avoid  the  ban,  Imotek  applied  for,  and  the  local  air  pollution  control  district  issued, 
a  permit  to  construct  the  cogeneration  facility  with  a  CO  emissions  limit  of  99  tons 
per  year.  Afl;«r  the  construction  ban  was  lifted,  Imotek  and  CAGE  continued  to  oper- 
ate the  facility  without  installing  the  necessary  emissions  control  eauipment  and 
without  obtaining  the  necessary  major  source  permit.  Tests  conductea  after  the  fa- 
cility was  constructed  showed  that  it  was  emitting  CO  at  a  rate  exceeding  6,000 
tons  per  year.  EPA  initiated  an  enforcement  action  against  CAGE  alleging  that  the 
initial  permit  to  construct  was  a  sham  designed  to  circumvent  the  construction  ban 
and  that  the  facility  was  required  to  obtain  a  major  source  permit  and  control  its 
emissions.  In  response  to  EPA's  action,  the  control  district  issued  CAGE  a  new  per- 
mit, which  woula  have  allowed  the  facility  to  emit  CO  at  a  rate  of  8,000  tons  per 
year.  In  settling  the  case,  CAGE  lowered  the  facility's  emissions  by  96%  and  paid 
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a  civil  penalty  of  $675,000.  Under  H.R.  3307,  CAGE  may  have  been  allowed  to  con- 
tinue to  emit  thousands  of  tons  per  year  of  CO  into  the  Sacramento  area  with  impu- 
nity. 

PENALTIES  MAY  BE  BARRED  EVEN  WHEN  A  STATE  INTERPRETATION  IS  CONTRARY  TO 
THE  PLAIN  MEANING  OF  A  FEDERAL  STATUTE,  RULE,  OR  INTERPRETATION 

Under  H.R.  3307,  the  Agency  could  be  barred  from  recovering  any  penalty  or 
sanction  unless  it  can  show  that  it  was  not  "reasonable"  for  the  defendant  to  relv 
on  such  an  interpretation.  Accordingly,  the  bill  could  conceivably  protect  a  defend- 
ant who  had  constructive  or  actual  notice  of  a  Federal  regulation  or  an  agency's  in- 
terpretation of  a  regulatory  requirement,  but  instead  chose  to  rely  on  a  contrary 
State  interpretation.  In  addition,  there  is  no  specification  as  to  the  level  (position) 
of  oflicial  upon  whose  written  statement  a  defendant  may  rely.  This  may  lead  to 
regulated  entities  receiving  disparate  treatment  under  the  same  statute  and  varying 
penalties  for  similar  violations. 

Case  Example:  In  the  United  States  v.  Marine  Shale  Processors,  Inc.  (Marine 
Shale),  the  defendant  operated  a  hazardous  waste  treatment  facility  without  a  prop- 
er permit  or  interim  status,  as  required  under  the  Resource  Conservation  ana  Re- 
covery Act  (RCRA).  Although  a  state  official  sent  Marine  Shale  a  letter  stating  in- 
correctly that  Marine  Shale  had  interim  status  to  store  hazardous  waste,  EPA  regu- 
lations were  clear  that  Marine  Shale  could  not  avail  itself  of  interim  status.  Tne 
U.S.  Court  of  Appeals  for  the  Fifth  Circuit  found  that  Marine  Shale's  reliance  on 
the  state  letter  was  unreasonable  and  that  therefore  Marine  Shale  failed  to  prove 
a  traditional  element  of  the  estoppel  defense.  As  observed  by  the  Fifth  Circuit,  "a 
peirt/s  reliance  on  a  government  employee's  misstatement  concerning  the  coverage 
or  application  of  a  law  will  rarely  be  reasonable  if  a  clear  statute  or  regulation  pro- 
vided other8,vise.''  The  Fifth  Circuit  also  observed  that  "a  citizen's  first  defense  to 
misstatements  from  a  government  official  regarding  the  scope  and  applicability  of 
a  particular  law  is  self-help,  that  is,  her  own  research  to  aiscover  tne  applicable 
legal  principles."  However,  the  Fifth  Circuit  did  affirm  the  use  of  the  state  letter 
as  a  mitigating  factor  in  calculating  the  amount  of  the  penalty  imposed  on  Marine 
Shale  for  this  violation.  Under  H.R.  3307,  the  state  letter  would  not  only  be  a  miti- 
gating factor  for  the  court  to  consider  in  assessing  a  penalty,  but  may  have  allowed 
Marine  Shale  to  operate  a  hazardous  waste  facility  in  clear  violation  of  the  law 
without  facing  a  penalty  at  all. 

A  crazy  quilt  of  difierent  regulatory  requirements  from  State  to  State  could 
confront  the  regulated  community.  Allowing  each  State  to  interpret  federal  law  for 
itself,  in  contravention  of  the  statute,  rule,  or  Federal  interpretation,  would  defeat 
the  Federal  government's  ability  to  maintain  not  only  a  level  playing  field  for  the 
regulated  community  but  a  safe  level  of  protection  for  every  citizen.  Pollution  and 
other  threats  to  human  health  and  the  environment  do  not  respect  State  bound- 
aries. It  is  not  an  unusual  fact  today  that  the  environment  or  health  of  inhabitants 
of  one  State  may  be  affected  or  even  threatened  by  pollution  emanating  from  within 
another  State.  For  example,  if  one  State  authorized  a  company  to  discharge  pollut- 
ants into  a  stream  in  violation  of  the  Clean  Water  Act,  it  could  contaminate  the 
aquatic  life  of  downstream  waters,  and  potentially  threaten  the  health  of  subsist- 
ence fishermen,  in  neighboring  States.  The  Federal  government  is  unique  in  its  abil- 
ity to  act  to  protect  human  health  and  the  environment  across  all  State  boundaries 
regardless  of  pollution  source  or  effects,  and  to  act  in  a  consistent  and  uniform  man- 
ner nationwide. 

A  COMPLETE  PENALTY  BAR  WOULD  DEPRIVE  THE  AGENCY  AND  THE  COURTS  OF  THE 
ABILITY  TO  CONSIDER  THE  APPROPRIATENESS  AND  REASONABLENESS  OF  PENALTIES 
ON  A  CASE-BY-CASE  BASIS 

Fundamental  to  any  enforcement  program  is  the  ability  to  impose  a  penalty  ap- 
propriate to  the  facts  and  circumstances  of  the  individual  case.  Penalties  are  a  flexi- 
Dle  tool  for  penalizing  the  violator  for  failing  to  comply  with  the  law  and  deterring 
other  regulated  entities  from  noncompliance.  In  addition,  penalties  can  recoup  the 
economic  benefit  gained  by  a  violators  noncompliance,  thereby  removing  any  com- 
petitive advantage  he  may  have  secured  over  competitors  who  have  complied  with 
the  law. 

In  assessing  penalties,  EPA  and  the  courts  generally  take  into  account  a  number 
of  factors,  including  the  nature  of  the  violation,  the  extent  of  any  harm  presented 
by  the  violation,  the  degree  of  willfulness  of  the  defendant  as  well  any  good  faith 
efforts  undertaken  by  the  defendant  to  come  into  compliance.  For  example,  in  an 
effort  to  create  additional  compliance  incentives,  EPA's  policies  consider  factors  such 
as  the  defendant's  good  faith  efforts  to  comply  in  determining  the  appropriateness 


11 

and  amount  of  a  penalty.  EPA's  audit  policy,  finalized  in  December  1995,  oflers  sig- 
nificant penalty  reductions  for  companies  that  discover,  disclose,  correct  and  prevent 
violations  of  environmental  requirements.  For  small  businesses  that  meet  the  terms 
of  EPA's  policy,  the  Agency  will  not  seek  penalties  for  first  time  violations  discov- 
ered through  compliance  assistance  programs. 

In  addition,  for  violations  discovered  by  EPA  or  the  States,  many  environmental 
statutes  specificedly  provide  that  courts  shall  consider  equitable  factors,  including  a 
defendant  s  good  faitn  efforts  to  comply.  EPA's  penalty  policies  governing  the  settle- 
ment of  enforcement  actions  generally  allow  for  the  reduction  of  penalties  for  good 
faith  efforts  to  comply. 

Under  H.R.  3307,  however,  EPA  and  the  courts  would  be  barred  from  imposing 
any  penalty  where,  for  example,  defendant  has  his  own  "reasonable"  interpretation 
that  ne  is  not  regulated.  This  would  deprive  the  Agency  and  the  courts  of  their  abil- 
ity to  weigh  the  facts  and  circumstances  of  each  case  in  determining  the  appro- 
priateness and  amount  of  a  penalty.  The  Agency/court  could  be  barred  from  impos- 
ing any  penalty  where  the  defendant  reasonably  and  in  good  faith  determined  that 
it  was  in  compliance  with  or  exempt  from  regulation,  even  if  the  Agency  had  pro- 
vided fair  notice  as  required  by  this  bill.  Consequently,  the  bill  creates  new  defenses 
that  absolutely  bar  any  penalty  even  if  the  violation  harmed  public  health,  even  if 
the  violation  went  uncorrected  for  years,  or  even  if  the  violator  enjoyed  a  substantial 
profit  at  the  expense  of  competitors  because  of  its  failure  to  comply  with  the  law. 

THE  BILL  COULD  BE  READ  TO  REQUIRE  ALL  AGENCY  INTERPRETATIONS  TO  BE  PUB- 
LISHED IN  THE  FEDERAL  REGISTER  AND  OVERLOOKS  MORE  EFFECTIVE  COMPUANCE 
ASSISTANCE  TOOLS 

H.R.  3307  appears  to  require  all  documents  interpreting  regulatory  requirements 
to  be  published  in  the  Federal  Register.  Restricting  the  publication  of  guidance  doc- 
uments to  the  Federal  Register  may  be  an  outdated  ana  ineffective  means  to  assist 
the  regulated  communitys  ability  to  understand  and  comply  with  regulatory  re- 
quirements. Indeed,  "dumping"  Agency  documents  into  the  Federal  Register  may 
coniphcate  and  actually  frustrate  public  accessibility  to  regulatory  requirements. 

Moreover,  the  Agency  already  is  disseminating  information  to  the  regulated  com- 
munity through  a  variety  of  means,  including  over  the  Internet.  This  electronic  form 
of  communication  is  not  only  easily  accessible,  but  also  serves  as  an  inexpensive  and 
immediate  means  by  which  the  regulated  community  can  receive  up-to-date  infor- 
mation. Response  is  positive.  In  aodition  to  the  high-tech  forms  of  communication, 
the  Agency  also  provides  docket  rooms  and  hot  lines,  and  supports  compliance  as- 
sistance centers  which  serve  as  ready  ways  to  inquire  and  receive  specific  regula- 
tions and  other  related  information  regarding  regulatory  requirements  and  compli- 
ance. Agency  attempts  now  underway  to  provide  regulatory  information  through 
electronic  and  other  means  would  be  thwarted  by  the  requirements  of  this  H.R. 
3307. 

CITIZENS  COULD  BE  PREVENTED  FROM  TAKING  ACTION  TO  PROTECT  THEIR  LOCAL 
COMMUNITIES 

H.R.  3307  potentially  blocks  environmental  enforcement  not  only  by  government, 
but  by  citizens.  Barring  penalties  and  other  sanctions  where  a  State  interpretation 
is  contrary  to  the  plain  meaning  of  a  Federal  statute,  rule,  or  interpretation  could 
make  it  extremely  difficult  and  costly  for  citizens  to  take  appropriate  enforcement 
action  under  environmental  laws  to  stop  pollution  that  endangers  their  local  com- 
munities, public  health,  and  environment.  Under  most  environmental  statutes.  Con- 
gress has  granted  citizens  the  power  to  enforce  the  law  where  a  State  or  the  Federal 
government  has  failed  or  refused  to  act.  These  "citizen  suit"  provisions  have  proved 
to  be  a  powerful  and  appropriate  mechanism  in  generating  compliance  with  environ- 
mental laws  and  protecting  local  communities.  This  bill  could  have  prevented  the 
positive  results  achieved  by  citizens  in  Dague  v.  City  of  Burlington,  935  F.  2d  1343 
(2nd  Cir.  1991),  where  the  court  found  that  city  operation  of  a  landfill  constituted 
an  "imminent  and  substantial  harm"  to  health  and  the  environment  despite  a  con- 
trary finding  by  a  State  agency.  As  noted  above,  allowing  State  interpretations  of 
Federal  law  to  effectively  trump  well-established  and  documented  Federal  deter- 
minations may  result  in  a  weakening  of  environmental  protection  for  citizens  of 
many  States,  and  create  an  unlevel  playing  field  for  the  regulated  community. 

H.R.  3307  POTENTIALLY  CONFLICTS  WITH  THE  SPIRIT  OF  THE  NEW  SMALL  BUSINESS 
REGULATORY  ENFORCEMENT  FAIRNESS  ACT 

The  iust-enacted  Small  Business  Regfulatory  Enforcement  Fairness  Act  (SBREFA) 
strongly  supports  informal  compliance  and  guidance  assistance  for  businesses,  and 
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provides  that  fact  specific  informal  guidance  and  compliance  guides  are  evidence  of 
reasonableness  or  appropriateness  in  assessing  penalties,  fines,  or  damages.  In  con- 
trast, H.R.  3307  would  discourage  informal  compliance  assistance  and  communica- 
tion between  EPA  and  the  regulated  community  by  imposing  a  severe  cost:  the  bill 
would  bar  all  penalties  whenever  EPA  or  a  State  issues  a  written  determination 
that  the  company  is  in  compliance  or  not  regulated.  Because  H.R.  3307  attaches 
high  stakes  to  the  free  flow  of  guidance,  regulated  entities  may  be  reluctant  to  seek 
information  and  agencies  may  be  cautious  in  providing  informal  compliance  assist- 
ance. 

IF  THE  TERM  "SANCTIONS"  IS  NOT  REMOVED,  EPA  MAY  BE  POWERLESS  TO  HALT 
EGREGIOUS  ENVIRONMENTAL  DEGRADATION 

By  barring  civil  or  criminal  sanctions  for  any  of  the  defenses  enumerated  in  H.R. 
3307,  EPA  and  the  courts  could  be  severely  hindered  in  enjoining  a  defendant  from 
polluting  the  environment  or  endangering  public  health.  The  use  of  the  term  "sanc- 
tion," as  that  term  is  defined  under  Section  551(10)  of  the  Administrative  Procedure 
Act  (APA),  expands  the  scope  of  this  bill  to  include  sanctions  such  as  administrative 
compliance  orders,  license  or  permit  requirements,  assessments  of  damages,  and  any 
prospective  injunctive  relief.  Because  of  its  potential  breadth,  H.R.  3307  could  pre- 
vent EPA  from  addressing  environmental  degradation  or  violations  which  continue 
to  pose  a  threat  to  human  health  and  the  environment. 

EPA  appreciates  the  opportunity  to  provide  comments  on  H.R.  3307.  We  would 
be  pleased  to  answer  any  questions  you  may  have  or  otherwise  assist  the  Sub- 
committee as  the  Subcommittee  continues  to  consider  H.R.  3307.  We  may  wish  to 
provide  the  Subcommittee  with  a  supplement  to  this  Statement  for  the  Record  be- 
fore the  hearing  record  closes. 

Mr.  Gekas.  The  gentleman  from  Virginia. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

I  think  the  bill  states  what  most  of  us  would  think  would  be 
present  law,  and  I'd  like  to  see  how  present  law  and  implementa- 
tion of  present  law  differs  from  what's  actually  in  the  bill.  Thank 
you,  and  I  look  forward  to  the  testimony. 

Mr.  Gekas.  Thank  you.  With  that,  we  also  acknowledge  the  gen- 
tleman from  Illinois,  Mr.  Flanagan.  We  note  the  presence  of  a 
working  and  hearing  quorum,  and  we  will  proceed  with  the  testi- 
mony of  our  invited  guests. 

Does  the  gentleman  from  Illinois  wish  to  make  any  kind  of  open- 
ing statement? 

Mr.  Flanagan.  Yes,  thank  you,  Mr.  Chairman.  I  want  to  thank 
you  for  holding  this  hearing  today  and  thank  Mr,  Reed  for  being 
here  as  well. 

These  are  important  hearings.  I  think  the  Regulatory  Fair  Warn- 
ing Act  will  go  a  long  way  in  providing  equity  and  fairness  to  the 
regulated  public,  which,  of  course,  is  the  entire  public. 

H.R.  3307  is  designed  to  preclude  an  agency  or  court  from  impos- 
ing a  civil  or  criminal  sanction  for  the  violation  of  a  rule  if  the 
agency  finds  that  the  rule  published  in  the  Federal  Register  failed 
to  give  the  regulated  entity  fair  warning  of  the  conduct  of  the  rule 
it  prohibits.  This  would,  in  effect,  codify  a  recent  trend  in  Federal 
case  law  which  holds  that  where  an  agency  interpretation  of  a  reg- 
ulation was  not  available  to  the  regulated  public,  then  the  agency 
interpretation  will  not  stand. 

H.R.  3307  is  commonsense  legislation  that  will  encourage  a  more 
trusting  relationship  between  the  Federal  Government  and  the 
public  which  is  regulated  by  this  particular  agency  in  any  given 
case.  In  my  opinion,  this  legislation  should  have  been  enacted  long 
ago. 
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Mr.  Chairman,  I  noticed  that  I'm  not  a  cosponsor  of  your  bill, 
and,  therefore,  I  respectfully  request  that  you  add  my  name  to  H.R. 
3307's  growing  list  of  cosponsors. 

I'd  also  like  to  take  this  time  to  thank  all  of  the  watnesses  here 
today,  especially  our  friend  from  my  own  city — Chicago — Mr.  Vitas 
M.  Plioplys,  the  manager  of  safety  services  of  RR  Donnelley  & 
Sons,  which  is  not  exactly  located  in  my  district,  but  nearby.  It's 
nice  to  have  you  here,  sir. 

Mr.  Chairman,  I  yield  back  the  balance  of  my  time. 

Mr.  Gekas.  We  thank  the  gentleman.  He  can  be  assured  that  his 
name  will  be  added  as  a  cosponsor. 

With  that,  we  will  go  to  our  first  panel  which  is  made  up  of,  first, 
James  F.  Simon,  the  Deputy  Assistant  Attorney  General  of  the  De- 
partment of  Justice  in  the  Division  of  Environment  and  Natural 
Resources.  In  that  capacity,  Mr.  Simon,  among  other  things,  super- 
vises the  Environmental  Crime  Section  of  the  Department  of  Jus- 
tice. Prior  to  serving  at  that  Department,  Mr,  Simon  was  an  attor- 
ney in  New  York  City  with  the  Natural  Resources  Defense  Council. 

We  also  have  Edward  L.  Dowd,  Jr.,  the  U.S.  attorney  for  the 
Eastern  District  of  Missouri,  who  was  sworn  in  that  position  on 
September  12,  1993.  Prior  to  becoming  the  U.S.  attorney,  Mr.  Dowd 
was  an  assistant  U.S.  attorney  and  has  also  practiced  law  in  the 
private  sector  in  between  his  positions  with  the  U.S.  attorney's  of- 
fice. 

Why  don't  we  begin  with  Mr.  Simon? 

STATEMENT  OF  JAMES  F.  SIMON,  DEPUTY  ASSISTANT  ATTOR- 
NEY GENERAL,  ENVIRONMENT  AND  NATURAL  RESOURCES 
DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Simon.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  May  I  set  the  rules  for  all  of  the  witnesses  and  for 
the  members?  We  will  abide  by  the  5-minute  rule  for  each  witness 
and  for  each  round  of  member  statements  and  questions,  and  we 
will  entertain  written  statements  for  the  record  by  each  of  the  wit- 
nesses. 

Mr.  Simon.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Dowd  and  I  are  pleased  to  be  here  to  provide  the  Justice  De- 
partment's views  on  H.R.  3307,  the  Regulatory  Fair  Warning  Act. 
I  will  give  you  the  Department's  overall  reaction  to  the  bill,  and 
Mr.  Dowd  would  like  to  discuss  the  bill  from  the  perspective  of  an 
experienced  prosecutor  in  the  field. 

Mr.  Chairman  and  members  of  the  subcommittee,  the  Depart- 
ment of  Justice  supports  the  basic  goals  af  this  bill.  Businesses  and 
ordinary  citizens  should  have,  and  are  entitled  to  have,  fair  notice 
of  what  the  law  requires,  and  agencies  should  give  members  of  the 
public  reasonable  assistance  in  attempting  in  good  faith  to  comply 
with  the  law.  The  President  has  directed  agencies  to  make  their 
rules  clearer  and  easier  to  complv  with,  where  possible.  Where 
problems  are  getting  in  the  way  of  compliance  and  are  brought  to 
our  attention,  we  try  to  solve  those  problems. 

And  in  our  enforcement  cases  at  the  Justice  Department  we  work 
hard  every  day  to  ensure  that  our  enforcement  is  tough  and  fair. 
For  example,  we  already  take  into  account  a  company's  good  faith, 
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as  appropriate,  when  deciding  whether  to  bring  a  case  and,  if  so, 
what  remedy  to  seek.  And  the  courts  consider  good  faith,  as  well, 
under  current  law. 

On  first  reading,  H.R.  3307  appeals  to  these  shared  concepts. 
However,  we  have  spoken  to  prosecutors  and  other  attorneys 
throughout  the  country,  looked  into  the  current  law,  and  looked  at 
this  bill  carefully,  and  we  have  come  to  realize  that  H.R.  3307  will 
have  very  harmful  and  dangerous  consequences  that  we  know  you 
did  not  intend,  and  we  would  like  to  tell  you  about  them.  Discus- 
sion about  the  bill  has  focused  on  the  environment  and  I  am  here 
to  tell  you  about  the  detrimental  effect  that  this  bill  would  have  on 
environmental  protection  for  all  Americans. 

Mr.  Gekas.  Focused  on  what,  did  you  say? 

Mr.  Simon.  Environmental  protection.  But  the  bill  is  very  broad, 
Mr.  Chairman,  and  it  would  cover  enforcement  of  all  regulations, 
as  we  read  it,  and  that  would  include  not  only  environmental  pro- 
tection, but  also  workplace  safety,  food  safety,  drug  safety,  airline 
safety,  tax,  regulation  of  prisons  and  Federal  prisoners,  health  care 
fraud.  Government  procurement  fraud,  bank  fraud,  compliance 
with  the  Americans  with  Disabilities  Act,  and  so  on.  In  these  areas 
the  bill  would  create  broad,  new  legal  defenses  to  civil  or  criminal 
enforcement  and  would  create  enormous  barriers  for  U.S.  attorneys 
and  for  the  Attorney  General  in  law  enforcement  across  the  board. 

Let  me  briefly  mention  some  of  the  problems  with  the  bill,  which 
are  described  in  more  detail  in  Mr.  Dowd's  and  my  written  testi- 
mony. The  bill  would  make  mistake-of-law  a  defense  in  public  wel- 
fare statutes.  In  baseball  this  would  be  like  telling  umpires  to  stop 
calling  balls  and  strikes  and,  instead,  let  the  batter  make  the  call. 

The  bill  would  undermine  national  uniformity  and  the  applica- 
tion of  Federal  laws.  It  would  allow  lawbreakers  to  shop  around  for 
opinions  from  attorneys  or  other  experts  that  may  amount  to  "get 
out  of  jail  free"  passes. 

The  bill  would  lower  standards  for  safety  protections  and  envi- 
ronmental protections  and  other  Federal  protections.  It  would  be 
unfair  to  law-abiding  citizens  and  to  the  potential  victims  that  Fed- 
eral laws  are  designed  to  protect  and,  instead,  it  would  give  an  un- 
fair competitive  advantage  to  companies  that  break  the  law. 

Most  ironically,  Mr.  Chairman,  given  what  I  believe  are  our 
shared  common  interests  in  fair  notice,  the  bill  would  have  the  un- 
fortunate and  perverse  effect  of  discouraging  agencies  from  provid- 
ing compliance  assistance  in  informal  settings  to  companies  and  in- 
dividuals who  are  attempting  to  comply  with  the  law.  I  know,  Mr. 
Chairman,  that  neither  you  nor  anyone  else  wants  these  con- 
sequences, yet  these  are  the  likely  outcomes  if  the  bill  as  currently 
drafted  were  to  become  law.  The  Department,  therefore,  opposes 
the  bill  as  drafted  because  of  these  unintended  consequences.  But 
we  would  welcome  the  opportunity,  Mr.  Chairman,  to  work  with 
you  and  other  members  of  the  subcommittee  to  find  better  ways  to 
help  agencies  to  make  the  regulations  clear  and  accessible  and  to 
provide  reasonable  compliance  assistance  to  persons  who  are  at- 
tempting in  good  faith  to  comply  with  the  law. 

At  this  time  I'd  like  to  yield  to  my  colleague,  Mr.  Dowd. 

Mr.  Gekas.  Mr.  Dowd. 
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STATEMENT  OF  EDWARD  L.  DOWD,  JR.,  U.S.  ATTORNEY, 
EASTERN  DISTRICT  OF  MISSOURI 

Mr.  DowD.  Thank  you.  I  appreciate  the  opportunity  to  testify  be- 
fore the  committee  also. 

As  the  U.S.  attorney  for  the  Eastern  District  of  Missouri,  I  am 
charged  with  the  responsibiHty,  of  course,  for  enforcing  Federal  law 
in  the  Eastern  District.  I'm  also  the  chairman  of  the  Environ- 
mental Crime  Subcommittee  of  the  Attorney  General's  Advisory 
Committee  and,  after  reading  this  bill  and  studying  it,  I  really  do 
think  that  the  bill  has  unintended  consequences  that  are  antilaw 
enforcement  in  general  and  antienvironment,  in  particular.  The 
three  major  problems  that  I  want  to  address  are,  first  of  all,  the 
ignorance-of-the-law  aspect  of  this  bill  in  section  (1)  (ii)  (a),  which 
basically  relates  to  how  the  violator — and  it  assumes  that  there  has 
been  a  violation  of  a  statute;  it  assumes  that  the  violation  has  oc- 
curred and  then  states  that,  if  the  violator  has  reasonably  and  in 
f;ood  faith  determined  that  they're  within  the  requirements  of  the 
aw,  they  can't  be  prosecuted  or  any  civil  or  criminal  sanctions 
brought.  That  has  been  referred  to  as  "I  think  I  am  complying; 
therefore,  I  am  complying,"  and  that  is  a  real  problem  for  prosecu- 
tors. 

We  want  people  to  comply  and  I  think  that  the  vast  majority  of 
companies  are  trying  to  comply.  Many  of  them  have  set  up  compli- 
ance committees;  they  consult  regularly  with  their  attorneys;  thev 
really  are  trying  to  comply.  I  think  that  this  provision  in  this  bill 
really  encourages  companies  not  to  try  to  comply;  it  encourages 
them  to  put  their  heads  in  the  sand. 

When  we  prosecute  criminal  cases,  many  times  we  get  an  in- 
struction from  the  court  to  the  jury  saying,  if  you  find  the  defend- 
ant was  trying  to  avoid  knowledge  of  the  law  bv  putting  his  head 
in  the  sand,  you  can  consider  that  and  still  find  that  he  s  violated 
the  law,  that  he  knew  the  law  and  was  avoiding  knowing  the  law. 
This  provision  in  this  bill  turns  that  around,  where  now  it  is  a  de- 
fense to  put  your  head  in  the  sand.  I  think  it  would  really  help 
companies  that  want  to  violate  the  law  rather  than  companies  that 
do. 

Secondly,  there's  a  provision  in  the  bill  that  basically  says  no 
civil  or  criminal  sanctions  may  be  imposed  by  a  court  if  the  defend- 
ant committed  the  violations  in  reliance  upon  a  written  statement 
by  a  Federal  or  State  official  authorized  to  implement  or  ensure 
compliance.  That  provision  is  extremely  broad  and  it  doesn't  specify 
which  employees.  Theoretically,  you  could  have  a  fairly  low-level 
State  employee  actually  granting  immunity  to  someone  who  has 
violated  the  law.  That  would  be  the  first  time  that  I'm  aware  of 
that  anyone  in  this  country  was  granted  by  Congress  the  authoritv 
to  grant  immunity,  other  than  Federal  prosecutors.  And  I  think 
that  Federal  prosecutors  still  should  be  the  ones  who  decide,  based 
on  investigation,  based  on  getting  all  the  facts  together  with  the 
law,  to  determine  who  should  be  granted  immunity  in  a  specific 
case.  And  I  think  this  provision  just  paints  such  a  broad  stroke 
that  it  would  be  awfully  hard  to  apply  for  prosecutors. 

I'll  give  you  an  example  of  a  case  that  actually  happened  in  St. 
Louis  where  this  provision  would  have  probably  acted  as  a  defense, 
or  at  least  it  would  have  been  something  the  defendant  could  have 
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litigated  for  a  long  time.  There's  a  company  called  Fresh,  Inc., 
which  was  basically  a  food  storage  warehouse,  about  an  eight-story 
warehouse  with  many  acres  around  it.  They  were  inspected  by  a 
State  inspector  who  determined — ^he  gave  them  a  compliance  report 
saying,  "You're  in  compliance."  They  went  back  a  few  weeks  later 
and  apparently  there  had  been  some  concealment  of  violations  and 
when  they  returned  thev  found — they  also  did  a  more  thorough  in- 
spection— they  found  all  sorts  of  violations  where  the  food  in  this 
warehouse  was  actually  tainted,  had  actually  gotten  out  into  the 
food  supply.  There  were  rats  throughout  the  building  and  this  food 
had  gone  out. 

Now  this  defendant  in  that  case  could  have  argued  that,  well,  I 
have  a  written  statement  from  a  State  official  who  is  authorized  to 
implement  and  ensure  compliance  with  the  rule;  no  court  can  take 
any  action  against  me.  And  that's  the  kind  of  thing  that  we're  wor- 
ried about  with  this  bill.  I  think  that  it  really  does  create  an  igno- 
rance-of-the-law  defense;  it  grants  immunity  from  possibly  low- 
level  employees.  And,  of  course,  we  absolutely  agree  that  there 
should  be  fair  notice  and  fair  warning  and  we  hope  that  we  can  do 
that. 

[The  prepared  statement  of  Messrs.  Simon  and  Dowd  follows:] 

Prepared  Statement  of  James  F.  Simon,  Deputy  Assictant  Attorney  General, 
Environment  and  Natural  Resources  Division,  and  Edward  Lawrence 
DowD,  Jr.,  U.S.  Attorney,  Eastern  District  of  Missouri 

Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  James  F.  Simon, 
and  I  am  a  Deputy  Assistant  Attorney  General  in  the  Environment  and  Natural  Re- 
sources Division  of  the  Department  of  Justice.  With  me  is  Ed  Dowd,  the  United 
States  Attorney  for  the  Eastern  District  of  Missouri  based  in  St.  Louis,  Missouri. 
Mr.  Dowd  is  the  chief  federal  law  enforcement  official  in  his  district.  We  are  pleased 
to  provide  the  Department's  views  on  H.R.  3307,  the  "Regulatory  Fair  Warning  Act." 
The  Justice  Department  agrees  with  the  bill's  evident  goals:  that  agencies  provide 
fair  warning  and  reasonable  assistance  to  persons  endeavoring  to  comply  with  the 
law.  In  fact,  the  Justice  Department  and  courts  already  take  into  account  such  fac- 
tors as  a  state's  written  determination  on  whether  the  defendant's  conduct  was  legal 
in  deciding  whether  a  penalty  is  appropriate  and  if  so,  what  amount.  We  would  wel- 
come the  opportunity  to  work  with  you,  Mr.  Chairman,  as  well  as  the  subcommittee 
and  other  interested  Members,  to  achieve  these  goals,  towards  which  the  Adminis- 
tration and  the  Congress  have  taken  important  steps. 

We  appreciate,  Mr.  Chairman,  that  you  have  made  changes  in  H.R.  3307  in  re- 
sponse to  the  Department's  objections  to  the  "Hutchison  Amendment"  to  S.  343  in 
the  Senate.  We  also  appreciate  your  holding  hearings  on  this  bill,  the  first  hearings 
in  either  chamber  on  H.R.  3307  or  the  Hutchison  Amendment. 

On  its  face,  the  bill  appeals  to  concepts  that  appear  to  be  fair  and  unobjectionable. 
No  one  would  disagree  with  basic  ideas  such  as  fair  warning  and  reasonable  reli- 
ance on  government  statements.  However,  when  we  took  a  close  look  at  the  bill's 
language,  compared  it  with  current  law,  and  talked  to  other  prosecutors  and  civil 
attorneys  throughout  the  Justice  Department  and  other  agencies,  we  came  to  realize 
that  H.R.  3307  would  have  many  harmful  and  dangerous  consequences  that  you 
would  not  intend.  H.R.  3307's  broad  new  legal  defenses  to  civil  or  criminal  enforce- 
ment of  any  federal  rule  would  be  detrimental  for  public  health,  safety,  and  the  en- 
vironment, and  for  effective  law  enforcement. 

The  bill  would  make  criminal  enforcement  depend  on  the  defendant's  belief 
about  the  law.  To  use  a  baseball  analogy,  this  is  like  ordering  umpires  to  stop 
calling  balls  and  strikes,  and  instead  let  the  batter  make  the  call.  Most  batters 
woula  probably  call  them  like  they  see  them,  but  some  would  not,  and  there 
would  be  a  lot  more  walks. 

The  bill  would  undermine  national  uniformity  in  the  application  of  federal 
law. 

The  bill  would  lower  standards  for  compliance  with  federal  regulations  of  all 
types,  including  those  protecting  public  health,  safety,  and  the  environment. 
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The  bill  would  give  an  unfair  competitive  advantage  to  companies  that  break 
the  law. 
Neither  you  nor  anyone  else  wants  these  results.  Yet  these  are  likely  outcomes 
if  H.R.  3307  becomes  law  as  currently  drafted. 

I.  ANALYSIS  OF  H.R.  3307 

A.  Bar  on  "Sanctions" 

As  drafted,  the  bill's  bar  on  "sanctions"  (in  new  5  U.S.C.  558(dXlj  and  new  28 
U.S.C.  1660(a))  arguably  covers  not  just  monetary  penalties  and  imprisonment,  but 
also  prospective  injunctive  relief,  as  well  as  administrative  compliance  orders  and 
license  or  permit  requirements,  revocations,  and  suspensions.  S^  5  U.S.C.  551(10) 
(defining  the  term  sanction").  In  this  respect,  H.R.  3307  goes  far  beyond  the 
Hutchison  Amendment,  which  only  applied  to  "civil  or  criminal  penalt[ies]."  If  H.R. 
3307  were  given  this  broader  reading,  the  government  could  be  powerless  to  address 
major  threats  to  public  health  and  safety.  The  Department  is  extremely  concerned 
at  the  prospect  that  the  bill  might  prevent  the  government  from  taking  prospective 
action  or  ordering  corrective  action  to  protect  the  health  and  safety  of  the  American 
public. 

B.  A  Defendant's  Good  Faith  Determination  of  Compliance 

New  sections  558(dXlXBXi)  and  1660(aX2XA)  bar  civil  and  criminal  sanctions 
where  the  defendant  "reasonably  and  in  good  faith"  determined  that  it  was  in  com- 
pliance with,  or  exempt  from,  the  rule.  This  determination  is  to  be  made  "prior  to 
the  violation,"  and  must  be  "based  upon  the  text  of  the  rule  and  other  related  guid- 
ance and  policies  published  by  the  agency." 

By  creating,  for  the  first  time,  a  good-faith  mistake  of  law  defense  for  public  wel- 
fare statutes,  H.R.  3307  would  reduce  the  power  of  law  to  protect  all  Americans. 
It  is  in  essence  a  "supermandate,"  altering  many  laws  that  protect  public  health, 
safety  and  welfare. 

In  the  area  of  criminal  law,  this  nation  has  a  long-standing  tradition  that  mistake 
of  law  is  no  excuse.  See,  e.g..  Cheek  v.  United  States,  498  U.S.  192,  199  (1990); 
Ratzlafv.  United  States,  114  S.  Ct.  655,  663  (1994).  This  tradition  is  especially  ap- 
propriate in  the  context  of  public  welfare  statutes  that  "touch  phases  of  the  lives 
and  health  of  people  which,  in  the  circumstances  of  modem  industrialism,  are  large- 
ly beyond  self  protection."  United  States  v.  Dotterweich,  320  U.S.  277,  280  (1943). 
Such  statutes  apply  to  "a  type  of  conduct  that  a  reasonable  person  should  know  is 
subject  to  stringent  public  regulation,"  and  are  necessary  to  protect  the  public 
against  conduct  that  "may  seriously  threaten  the  community's  health  or  safety." 
Liparota  v.  United  States,  471  U.S.  419,  433  (1985).  Accord,  United  States  v.  Dean, 
969  F.2d  187,  192  (6th  Cir.  1992),  cert,  denied,  113  8.  Ct.  1852  (1993)  ("people  in- 
volved in  hazardous  waste  handling  have  every  reason  to  be  aware  that  their  activi- 
ties are  regulated  by  law,  aside  from  the  rule  that  ignorance  of  the  law  is  no  ex- 
cuse"). 

Under  current  law,  we  routinely  see  defendants  claim  their  conduct  should  be  ex- 
cused because  they  subjectively  believed  in  the  rightness  of  their  conduct.  Let  us 
give  you  just  a  few  examples  of  prosecutions  where  defendants  were  convicted  or 
held  liable  under  current  law  despite  these  claims: 

A  gasoline  station  owner  pumped  large  volumes  of  gasoline  into  local  sew- 
ers, endangering  children  in  a  nearby  school  and  threatening  contamination 
of  drinking  water.  He  argued  that  the  applicable  regulations  were  too  com- 
plicated to  understand. 

A  company  illegally  stored  hazardous  waste  in  a  residential  neighbor- 
hood, posing  a  serious  safety  hazard.  One  of  the  defendants,  an  engineer, 
testified  that  he  was  an  expert  on  the  regulations,  and  concluded  that  the 
drums  were  exempt  from  hazardous  waste  storage  regulations. 

A  company  owner  and  pension  fund  trustee  looted  his  company's  $1  mil- 
lion pension  fund  by  setting  up  sham  companies  in  his  daughter's  name  and 
loaning  the  pension  fund  money  to  the  companies.  He  controlled  the  sham 
companies  and  lost  every  cent  of  the  pension  fund.  He  claimed  that  he  be- 
lieved such  loans  to  self-controlled  sham  corporations  were  permissible 
under  the  regulations. 

Purveyors  of  bogus  cancer  cures  have  claimed  that  they  believed  that 
pills  designed  to  balance  "electrical  forces"  within  the  body  are  exempt  from 
requirements  that  drugs  be  safe  and  effective. 

A  builder  whose  crane  broke,  dropping  a  2,600  lb.  load  on  two  workers, 
killing  one  and  injuring  the  other,  claimed  that  he  reasonably  believed  that 
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the  reffulation  protecting  workers  from  "swinging  loads"  did  not  apply  be- 
cause the  crane  carried  tne  load  in  only  one  direction. 

It  is  an  open  question  whether  these  defendants  would  be  found  liable  if  tried 
under  H.R.  3307;  yet  H.R.  3307  would  undoubtedly  cause  some  law-breakers  to  go 
unpunished.  Moreover,  H.R.  3307  would  give  defense  counsel  more  than  sufficient 
incentive  to  be  aggressive  in  invoking  this  mistake  of  law  defense.  We  may  antici- 
pate new  defenses,  some  of  which  may  be  successful,  by  other  defendants,  such  as 
purveyors  of  unhealthy,  adulterated  food. 

H.R.  3307  would  thus  lead  to  lower  standards  for  the  protection  of  public  health, 
safety  and  the  environment.  Although  H.R.  3307  would  be  improved  if,  like  the 
Hutchison  Amendment,  its  application  were  limited  to  civil  and  criminal  penalties, 
such  an  amendment  would  not  solve  this  problem  of  lowered  standards.  Government 
cannot  be  everywhere  to  obtain  iryunctions  to  achieve  compliance. 

In  the  context  of  civil  law.  Congress  has  specified  in  some  cases  that  liability 
should  be  strict,  but  that  a  person  s  good  faitn  should  be  a  factor  in  determining 
the  penalty.  For  example,  in  section  309(d)  of  the  Clean  Water  Act,  Congress  plainly 
contemplated  that  defendants'  good  faith  compliance  efforts  would  be  one  factor  con- 
sidered in  determining  the  amount  of  any  civil  penalty,  along  with  other  such  as 
the  harm  caused  by  the  violation  and  the  economic  benefit  of  noncompliance. 

Congress  recently  confirmed  this  approach  in  passing  the  Small  Business  Re^- 
latory  Enforcement  Fairness  Act,  which  provides  that,  in  any  civil  or  administrative 
action  against  a  small  entity,  "guidance  given  by  an  agency  applying  the  law  to  facts 
provided  by  the  small  entity  may  be  considered  as  evidence  of  the  reasonableness 
or  appropriateness  of  any  proposed  fines,  penalties  or  damages  sought  against  such 
small  entity."  Pub.  L.  104-121,  §  213(a),  110  Stat.  847,  859  (1996). 

A  defendant's  pood-faith  belief  already  is  one  of  the  factors  the  Department  con- 
siders in  determming  whether  to  seek  civil  penalties.  But  in  some  cases  a  penalty 
may  be  appropriate  notwithstanding  the  defendant's  good  faith  efforts  to  comply. 
For  example,  a  civil  penalty  may  be  appropriate  where:  (a)  there  is  significant  harm 
to  pubUc  health  or  tne  environment  or  (b)  the  defendant  reaped  a  substantial  eco- 
nomic benefit  or  unfair  competitive  advantage  over  other  companies  that  complied 
with  the  law.  Under  current  law,  these  factors  are  appropriately  considered  on  a 
case-by-case  basis. 

Mr.  Chairman,  the  Department  opposes  this  mistake  of  law  defense  in  H.R.  3307 
because  this  provision  creates  too  great  a  risk  of  harm  to  the  public. 

C.  Reliance  on  Written  Statements  of  State  or  Federal  Officials 

New  sections  588(dXlXBXii)  and  1660(aX2Xb)  bar  all  sanctions  if  the  defendant 
"committed  the  violation  in  reasonable  reliance  upon"  a  written  statement  by  a  Fed- 
eral or  State  official  to  the  effect  that  the  defendant  was  in  compliance  with,  exempt 
from,  or  otherwise  not  subject  to,  the  requirements  of  the  rule.  Under  this  provision, 
statements  by  federal  or  state  officials  authorized  to  implement  or  ensure  compli- 
ance with  the  rule"  would  be  covered. 

This  provision  is  unnecessary.  Under  current  case  law,  the  entrapment  by  estop- 
pel defense  applies  when  an  authorized  government  official  tells  the  defendant  that 
certain  conduct  is  legal  and  the  defendant  believes  the  official.  United  States  v. 
Brebner,  951  F.2d  1017,  1024  (9th  Cir.  1991).  The  defendant  must  show  that:  (1) 
he  was  affirmatively  misled;  (2)  by  a  government  agency  with  real  or  apparent  au- 
thority over  the  conduct  at  issue;  and,  (3)  that  he  engaged  in  the  conduct  in  reason- 
able or  good  faith  reliance  upon  the  inaccurate  representation.  The  reliance  is  rea- 
sonable when  "a  person  sincerely  desirous  of  obeying  the  law  would  have  accepted 
the  information  as  true,  and  would  not  have  been  put  on  notice  to  make  further  in- 
quiries." United  States  v.  Lansing.  424  F.2d  225,  227  (9th  Cir.  1970).  The  defense 
has  been  held  to  be  applicable  in  cases  involving  strict  liability  offenses,  United 
States  v.  Thompson,  25  F.3d  1558,  1563  (Uth  Cir.  1994),  and  a  similar  defense,  eq- 
uitable estoppel,  is  recognized  in  civil  cases.  See,  e.g.  Office  of  Personnel  Manage- 
ment V.  Richmond,  496  U.S.  414,  419-20  (1990). 

H.R.  3307  would,  however,  change  the  law  concerning  estoppel  in  crucial  ways. 
For  example,  it  would  dramatically  expand  the  set  of  officials  from  those  with  real 
or  apparent  authority  to  interpret  the  law  to  all  with  authority  to  "implement  or  en- 
force the  law.  Implementation  and  enforcement  are  potentially  broaa  terms,  which 
are  not  defined  in  the  bill.  We  may  have  an  idea  of  what  this  term  means,  as  may 
you;  but  we  all  may  be  surprised  by  how  defense  counsel  will  argue  and  how  courts 
may  interpret  the  terms.  In  many  programs,  however,  the  employees  with  enforce- 
ment or  implementation  authority — arguably  including  inspectors,  clerks,  and  oth- 
ers— are  more  numerous  than  the  employees  with  authority  to  interpret  the  law. 

In  addition,  the  bill  would  arguab^  eliminate  the  requirement  that  government 
officials  "affirmatively"  mislead  in  order  to  give  rise  to  estoppel.  If  so,  H.R.  3307 
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would  open  the  door  to  arguments  that  covemment  employees,  by  failing  to  notice 
violations  in  written  statements  to  a  defendant,  have  implicitly  acquiesced  in  the 
violations. 

These  changes  may  mean  that  the  government  would  be  estopped  from  enforcing 
the  law  in  many  more  situations  than  under  current  law.  The  consequences  to  law 
enforcement  and  the  public  would  be  serious  and  detrimental: 

The  bill  would  diminish  national  uniformity  and  the  maintenance  of  minimum 
federal  standards.  We  depend  on  partnership  with  states  in  the  administration  and 
enforcement  of  many  federal  programs.  However,  H.R.  3307  would  unjustifiably 
upset  this  partnership.  The  bill  would  allow  state  officials  effectively  to  ^ant  com- 
panies an  exception  to  federal  rules,  even  when  the  harm  falls  on  citizens  of  a 
neighboring  state.  Unfortunately,  H.R.  3307  would  encourage  some  state  officials  to 
engage  in  a  "race  to  the  bottom"  in  terms  of  application  of  federal  rules,  with  the 
result  being  inequity  not  only  among  companies  but  also  among  states  and  their 
citizens. 

H.R.  3307  would  result  in  lower  standards  and  diminished  deterrence  in  the  en- 
forcement of  rules  designed  to  protect  the  public. 

The  bill  would  create  inequities  among  companies,  because  one  low-level  federal 
or  state  official  may  give  an  unfair  advantage  to  one  company  over  its  competitors 
who  are  complying  with  the  law. 

The  bill  would  invite  abuse,  including  collusion  between  the  violator  and  low-level 
government  officials. 

H.R.  3307  would  have  the  perverse  effect  of  discouraging  agencies  from  giving  in- 
formal advice  designed  to  help  companies  comply  with  the  law.  Both  the  President 
and  Congress  have  taken  steps,  some  of  whicn  are  described  below,  to  help  busi- 
nesses, especially  small  businesses,  comply  with  laws  and  regulations.  H.R.  3307 
would  impede  these  efforts.  To  prevent  mistakes  and  abuse,  agencies  would  be 
forced  into  a  defensive  posture  by,  for  example,  limiting  the  number  of  officials  who 
can  provide  compliance  assistance;  urging  caution  on  its  employees  in  providing 
such  assistance;  papering  the  record"  to  ensure  that  the  agencys  assistance  does 
not  lead  to  an  estoppel  defense  under  this  law;  cross-examining  business  people  to 
ensure  that  all  material  facts  have  been  disclosed;  and  adding  disclaimers  and 
qualifications  to  their  advice.  These  measures  would  be  rational  responses  to  H.R. 
3307,  but  would  consume  the  time  and  resources  of  companies  seeking  compliance 
assistance,  waste  the  agencies'  limited  resources  for  providing  assistance,  reduce  the 
usefulness  of  the  assistance,  and  undoubtedly  prove  exasperating  to  the  companies. 

If  H.R.  3307  eliminates  the  element  of  '^affirmatively  misleading"  a  defendant 
from  the  required  showing  for  estoppel,  the  bill  will  raise  questions  about  whether 
estoppel  can  be  created  implicitly.  Suppose,  for  example,  that  a  defendant  allows  an 
overworked,  inexperienced  inspector  to  have  free  rein  to  look  at  any  part  of  its  facil- 
ity. The  inspector  could  see  evidence  of  a  violation,  but  fail  to  understand  its  signifi- 
cance. The  inspector's  report  therefore  would  not  identify  the  violation.  Later,  when 
caught  in  the  violation,  the  company  could  argue  that  there  was  a  full  disclosure 
of  material  facts  and  that  the  inspection  report,  through  silence,  constituted  a  writ- 
ten statement  that  there  was  no  violation.  We  hope  that  this  argument  would  be 
rejected  by  courts.  But  H.R.  3307  invites  this  type  of  expansive  argument.  Some 
law-breakers  may  prevail  on  such  arguments  and  go  unpunished,  regardless  of  how 
egregious  the  violation,  how  harmful  the  effects,  now  much  money  the  defendant 
saved  by  its  failure  to  comply  with  federal  law,  and  all  other  relevant  facts  and  cir- 
cumstances. 

A  recent  case  decided  under  current  law  illustrates  why  the  changes  in  H.R. 
3307's  estoppel  provision  are  unwise.  In  United  States  v.  Marine  Shale  Processors, 
Inc.,  a  company  set  up  a  facility  to  store  and  treat  creosote-containing  sludge,  a  haz- 
ardous waste.  1996  West  Uw  185815,  at  8  (5th  Cir.  April  18,  1996).  Marine  Shale's 
actions  resulted  in  ground  water  contamination  and  releases  into  a  public  waterway 
where  people  fish.  Federal  law  clearly  prohibited  Marine  Shale  from  storing  this 
material.  However,  a  state  official  gave  the  company  by  letter  advice  that  the  com- 

Bany  could  store  such  waste.  The  trial  court  held  that  the  letter  did  not  estop  the 
United  States,  but  did  consider  Marine  Shale's  reliance  on  the  state  letter  as  a  miti- 
gating factor  in  assessing  a  penalty.  The  appellate  court,  in  affirming  the  district 
court^  holding,  observed  that  allowing  state  representations  to  estop  the  Govern- 
ment would  provide  states  with  a  mechanism  for  going  below  the  "federal  floor  of 
regulation."  Id.  at  14.  The  state  official  did  not  have  real  or  apparent  authority  to 
alfow  hazardous  waste  storage  expressly  forbidden  by  federal  statute.  Under  H.R. 
3307,  however,  the  company  might  argue  that  any  federal  or  state  official  with  au- 
thority to  "implement  or  enforce"  the  law  is  authorized  to  estop  the  United  States. 
The  result,  if  this  defense  were  successful,  would  be  more  environmental  harm,  less 
protection  to  the  public,  and  less  effective  law  enforcement. 
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D.  "Fair  Warning" 

New  sections  558(d)(lXA)  and  1660(aXl)  bar  civil  and  criminal  sanctions  in  the 
absence  of  "fair  warning"  to  the  defendant.  We  embrace  the  princiole  that  penalties 
are  inappropriate  where  an  agency  has  not  provided  fair  notice  of  the  conauct  that 
a  rule  prohioits  or  requires.  Indeed,  courts  recognize  this  principle  as  a  requirement 
of  due  process.  See  General  Electric  Co.  v.  EPA,  53  F.3d  1324,  1329  (D.C.  Cir.  1995). 
The  courts  have  developed  the  law  of  due  process  through  case-by-case  examination 
of  the  facts. 

Due  process  requires  that  fair  notice  be  provided  in  an  agency's  "regulations  and 
other  public  statements  issued  by  the  agency."  General  Electric,  53  F.3d  at  1329. 
H.R.  3307  would  change  this  law  so  that  only  statements  published  in  the  Federal 
Register  would  be  relevant  to  whether  the  defendant  had  fair  warning.  This  change 
is  unwise  and  unwarranted. 

Federal  Register  notice  may  be  inappropriate  in  some  situations,  such  as  when 
an  imminent  threat  to  public  health,  safety,  or  the  environment  reauires  speedy  ac- 
tion. The  publication  requirement  may  cause  an  overload  of  material  to  be  published 
in  the  Federal  Register — an  expensive  proposition  that  may  have  little,  ii  any,  net 
benefit  for  companies  throughout  the  nation.  For  many  regulated  entities,  publica- 
tion in  the  Federal  Register  is  not  the  best  way  to  provide  actual  notice  and  under- 
standing to  an  industry. 

Perhaps  most  importantly,  this  provision  of  H.R.  3307  does  not  recognize  the  wavs 
in  which  regulated  entities  may  receive  actual  notice  of  what  the  law  requires.  For 
example,  a  company  may  receive  a  Notice  of  Violation  specifically  warning  of  the 
illegal  conduct,  or  may  have  some  other  reason  to  know  that  its  conduct  willbe  ille- 
gal. In  either  case,  H.R.  3307  would  give  a  safe  haven  where  it  is  not  warranted 
and  where  the  public  will  bear  the  consequences.  Surely  the  subcommittee  did  not 
intend  for  actual  notice  of  a  violation  to  be  less  binding  than  publication  or  expla- 
nation of  a  rule  in  the  Federal  Register. 

E.  Prohibition  of  Deference  to  Interpretations  Not  Published  in  the  Federal  Register 
Sections  558(d)  and  1600(b)  provide  that  an  agency  or  court  shall  not  give  def- 
erence to  an  agency's  interpretation  of  a  regulation  unless  that  interpretation  has 
been  published  in  the  Federal  Register  or  was  "otherwise  available  to  the  defendant 
prior  to  the  alleged  violation."  This  is  the  wrong  solution  to  the  perceived  problem 
of  lack  of  fair  notice.  The  proposed  sections  confuse  the  issue  of  notice  to  the  defend- 
ant— which,  as  discussed  above,  is  addressed  under  the  fair  notice  doctrine — with 
the  proper  interpretation  of  regulations.  This  may  result  in  inconsistent  court  inter- 
pretations of  the  same  regulation. 

F.  Other  Problems  in  the  Bill 

H.R.  3307  does  not  specify  which  party  has  the  burden  of  production  or  of  proof 
in  litigating  the  defenses  created  by  tne  bill — a  significant  gap. 

Also,  the  reference  to  "criminal"  sanctions  in  new  5  U.&.C.  558(dXl)  and  (dX2)  is 
internally  inconsistent.  Title  5  of  the  United  States  Code  deals  with  administrative 
enforcement  by  tribunals  that  lack  the  authority  to  impose  criminal  sanctions.  It  is 
difficult  to  predict  what  courts  will  do  when  called  on  to  give  meaning  to  this  lan- 
guage. 

II.  BETTER  WAYS  TO  ACHIEVE  THE  GOALS  OF  H.R.  3307 

We  think  that  there  is  common  ground  between  the  Administration  and  the  pro- 
ponents of  H.R.  3307  in  the  shared  goal  that  regulations  should  be  clear  and  that 
companies  endeavoring  to  comply  witn  the  law,  and  especially  small  businesses,  de- 
serve reasonable  compliance  assistance. 

For  example,  last  year,  the  President  announced  that  the  government  could  waive 
penalties  for  small  businesses  that  correct  violations  promptly.  And  for  violations 
that  take  a  long  time  to  correct,  up  to  100  percent  of  any  penalty  assessed  against 
a  small  business  can  be  used  to  bring  that  business  into  compliance  with  the  law. 
Moreover,  under  the  Administration's  National  Performance  Review,  federal  agen- 
cies have  taken  steps  to  eliminate  unnecessary  regulations,  reduce  paperwork,  pro- 
vide new  flexibility  to  businesses  in  meeting  statutory  goals,  increase  public  input 
into  the  regulatory  process,  and  focus  regulatory  resources  on  the  most  serious  envi- 
ronmental, health,  and  safety  risks.  These  changes  have  all  been  made  while  cutting 
spending  and  reducing  the  federal  payroll. 

Small  businesses  have  been  a  specific  focus  of  these  reinvention  efforts.  EPA  has, 
for  example,  established  small  business  compliance  assistance  centers  for  several  in- 
dustries, including  printing  plants  and  small  farms  with  centers  for  automated  serv- 
ice shops  and  metal  finishing  operations  expected  to  open  soon.  These  centers  pro- 
vide explanations  in  plain  English  of  environmental  requirements  and  advice  on  cost 
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efficient  means  of  compliance.  Similarly,  OSHA  provides  massive  amounts  of  compli- 
ance information  in  every  conceivable  form — on  the  Internet,  on  CD  Rom,  through 
computer-based  interactive  systems,  through  a  complete  publications  program  (in- 
cluding a  quarterly  magazine,  posters,  audiovisual  products,  and  pamphlets),  con- 
sultation programs  in  all  fifty  states  designed  to  assist  small  businesses,  and 
through  its  Training  Institute. 

Congress  has  also  taken  action  to  address  concerns  about  fairness  in  regulatory 
enforcement.  In  March,  Congress  passed  and  the  President  signed  the  "Small  Busi- 
ness Regulatory  Enforcement  Fairness  Act,"  enacted  as  Title  II  of  Public  Law  104- 
121. 

In  particular,  the  Small  Business  Regulatory  Enforcement  Fairness  Act  does  the 
following: 

Title  n,  Subtitle  A  requires  agencies  to  prepare  plain  language  regulatory 
compliance  guides  and  to  provide  informal  guidance  to  small  entities  re- 
garding their  regulations. 

Subtitle  B  establishes  a  Small  Business  Ombudsman  at  the  Small  Busi- 
ness Administration  and  codifies  provisions  regarding  the  waiver  of  pen- 
alties for  small  entities  under  certain  circumstances,  following  an  initiative 
by  President  Clinton  last  spring. 

Subtitle  C  raises  the  fee  awards  under  the  Equal  Access  to  Justice  Act 
("EAJA")  and  authorizes  fee  awards  to  small  entities  when  a  government 
demand  in  a  civil  or  administrative  action  is  unreasonable  and  substan- 
tially in  excess  of  the  judgment  finally  obtained  in  the  case  For  the  first 
time,  fees  are  available  regardless  of  whether  the  fee  applicant  "prevailed" 
against  the  government  in  the  case. 

Subtitle  E  (to  be  codified  at  5  U.S.C.  801  et  seq.)  provides  that  any  final 
rule  published  on  or  after  March  29,  1996  cannot  take  effect  until  the  agen- 
cy provides  a  report  to  each  House  of  Congress  containing  a  copy  of  the 
rule,  a  concise  statement  regarding  the  rule,  and  the  proposed  effective 
date.  All  final  rules  are  subject  to  a  new  procedure  for  expedited  Congres- 
sional review  and  disapproval. 
The  Small  Business  Regulatory  Enforcement  Act  will  encourage  compUance  as- 
sistance and  cooperation  between  federal  agencies  and  regulated  entities.  It  also 
makes  evidence  of  reliance  on  informal  agency  advice  a  factor  in  determining  the 
reasonableness  and  appropriateness  of  any  proposed  fines,  penalties,  or  damages 
against  the  small  entity.  Thus,  the  Small  Business  Regulatory  Enforcement  Act  will 
help  to  ensure  that  those  who  need  assistance  in  clarifying  federal  regulations  re- 
ceive that  assistance.  It  further  encourages  people  to  seek  compliance  advice,  which 
would  be  considered  in  determining  the  appropriate  sanction  in  any  subsequent  en- 
forcement action. 

III.  CONCLUSION 

The  Department  of  Justice  opposes  H.R.  3307  because  it  would  have  serious,  unin- 
tended consequences.  It  will  undermine  important  regulations  designed  to  protect 
public  health  and  safety,  the  environment,  civil  rights,  and  commerce.  It  will  pro- 
mote litigation.  It  will  reduce  regulatory  flexibility  and  encourage  ever  more  de- 
tailed mandates.  And  it  will  diminish  the  Government's  ability  to  address  threats 
to  public  health,  safety,  and  the  environment. 

H.R.  3307,  while  well  intended,  provides  many  opportunities  for  abuse.  A  better 
approach  is  to  support  agency  efibrts  to  simplify  and  clarify  regulations  and  improve 
coordination  with  state  regulators,  and  to  expand  and  facilitate  agency  efibrts  to  in- 
form the  regulated  community  about  what  the  law  reauires.  Mr.  Chairman,  the  De- 
partment would  welcome  the  opportunity  to  work  with  you,  the  subcommittee,  and 
any  other  interested  Members,  to  find  productive  ways  to  achieve  these  goals. 

Mr.  Gekas.  All  right,  thank  you,  Mr.  Dowd. 

Do  you  really  believe  that  in  page  2,  lines  12  through  19,  is  the 
opposite  of  the  "head  in  the  sand"  allegory  which  you  propounded? 
When  you  say,  based  upon  the  text  of  the  rule  and  other  related 
guidances  and  policies  published  by  the  agency,  aren't  we  creating 
a  situation  or  a  factual  decision  to  be  made  by  the  court?  And  if 
it  decides  that  the  disaffected  regulatee,  based  on  a  published  guid- 
ance or  related  policy,  a  panoply  of  promulgations  by  the  agency, 
then  on  that  basis  interpreted  in  good  faith  that  they  were  comply- 
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ing,  don't  you  think  that's  a  question  of  fact  for  a  jury  or  a  deter- 
mining court? 

Mr.  DowD.  I  really  don't  think  it  should  be,  and  I  could  tell  from 
the  language  that  the  committee  had  placed  in  the  bill,  where  you 
had  put  the  language  of  "reasonably  and  in  good  faith,"  determined 
that  you  were  trying  to  make  it  fair.  The  problem  with  it  is,  is  that 
it  goes  directly  to  the  defendant  who  the  bill  assumes  has  commit- 
ted a  violation  already.  It  goes  to:  what  is  he  thinking  subjectively? 
What  is  his  belief  based  on  the  text  of  the  law? 

Mr.  Gekas.  Don't  we  do  that  with  criminal  and  civil  cases  to 
allow  the  person  charged  with  the  violation  to  give  a  defense  based 
on  his  intentions,  his  determination?  If  they're  unreasonable,  like 
"I  didn't  intend  to  pull  the  trigger,"  which  was  right  next  to  the 
heart  of  a  victim,  that's  an  unreasonable  question  of  fact  for  the 
jury  or  the  court  to  determine.  Isn't  it  just  the  same  kind  of  process 
that  we  ought  to  accord  a  business  entity  which  savs,  I  received 
this  publication,  I  was  told  by  this  inspector,  I  saw  the  policv  that 
was  published,  and  on  that  basis  I  intended  to  do  this?  Isn  t  that 
a  question  of  fact  that  we  ought  to  give  the  court  the  final  say  on, 
allowing  the  defendant  to  promote  that? 

Mr.  DowD.  I  don't  think  so. 

Mr.  Gekas.  I  noticed  vou  don't. 

Mr.  DoWD.  Right.  I  think  that  now  what  we're  required  to  prove 
is  that  they  knowingly  and  intentionally  violated  the  law.  And 
knowingly  is  that  they  knowingly  committed  the  acts,  whether  it's 
dumping  pollutants  into  a  river  or  into  a  field,  it's  doing  the  act  of 
dumping  the  pollutants.  It's  not 

Mr.  Gekas.  Whether  or  not  they  had  a  policy  that  allowed  it,  in 
their  interpretation. 

Mr.  DowD.  Well,  yes,  they  need  to  be  right. 

Mr.  Gekas.  Isn't  that  the  problem?  Now  I  happen  to  agree  with 
you  on  our  own  language  here,  on  lines  20  to  25,  that  maybe  we 
ought  to  be  more  specific  in  describing  the  State  official  authorized, 
although  I  believe  when  we  say  "State  official  authorized  to  imple- 
ment or  ensure  compliance  with  the  rule,"  that  we're  a  step  above 
the  clerk  who  happens  to  walk  in  an  office  and  issue  some  sort  of 
policy  statement.  We  believe  that  when  we  say  "authorized,"  we're 
talking  about  someone  authorized;  I  don't  know  how  else  to  put  it. 
But  I'm  open  to  any  proposed  changes  to  the  language  of  how  to 
clarify  the  definitions  to  make  it  clear  that  a  State  official  is  really 
acting  for  the  State  and  the  Federal  Government  in  this  particular 
case.  So,  on  that  I  would  ask  you  to  submit  what  you  might  think 
would  be  helpful. 

I'll  direct  the  remainder  of  my  time  to  Mr.  Simon.  He  started  off 
by  saying,  did  you  not,  Mr.  Simon,  that  the  President,  himself,  has 
ordered  everybody  to  try  to  make  regulations  clearer.  Meaning,  it 
was  not  clear  before  or  there's  some  problem  with  the  agencies  try- 
ing to  make  regulations  and  compliance  dictations  clearer.  Now, 
you  should  be,  and  you  apparently  are,  willing  to  help  us  to  do 
that.  This  is  a  bona  fide  effort  borne  of  the  court  language  that  it- 
self said  that  the  agencies  were  not  clear,  aiding  and  abetting  the 
President's  attempt  to  make  regulations  more  clear.  We're  trving  to 
codify  it  as  legislators  to  comply  with  what  the  Judiciary  decided 
so  that  due  process  is  provided.  It's  what  the  President  wants,  it's 
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what  the  courts  want,  it's  what  we  want,  it's  what  you  say  you 
want,  and  you  say  that  this  legislation  does  not  do  that. 

Mr.  Simon.  Mr.  Chairman,  we  not  only  accept  your  bona  fide  ef- 
fort, as  we  know  where  you're  coming  from  and  share  your  common 
concerns.  And  we  understand  that  you're  concerned  about  people 
who  are  trying  to  comply  with  the  law  when  they  find  the  law  un- 
clear. As  I  said,  we  want  to  work  with  you  on  ways  to  fix  problems 
and  make  things  better.  Our  only  point,  Mr.  Chairman,  is  that  we 
believe  that  this  bill,  in  an  attempt  to  do  that,  has  taken  a  course 
which  has  consequences  which  we  don't  believe  vou  would  want  to 
see,  and  what  we're  trying  to  do  is  bring  those  facts  to  your  atten- 
tion and  inform  you  that  we'd  be  more  than  willing  to  work  with 
you  on  other  ways  to  accomplish  the  same  goals. 

Mr.  Gekas.  The  Chair  has  been  strangled  by  the  red  light  for  the 
moment.  We'll  now  recognize  the  gentleman  from  Rhode  Island, 
Mr.  Reed. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  both  witnesses  for  their  excellent  testimony.  Mr. 
Simon,  getting  back  to  this  issue  of  State  officials,  is  it  conceivable 
under  the  present  language  of  the  bill  that  a  director  of  environ- 
mental management,  or  DEM,  of  a  State  in  the  Midwest  could  say, 
**Well,  you  know,  the  Clean  Air  Act  is  sort  of  burdensome  on  my 
utilities  and  we  don't  really  want  to  enforce  it,  so  I'm  writing  a  pol- 
icy that  exempts  them  and  particularly  since  most  of  the  effluence 
really  land  not  in  the  Midwest,  but  in  the  Northeast,  it's  really  no 
skin  off  my  teeth."  Is  that  a  possibility  under  this  bill? 

Mr.  Simon.  Yes,  Congressman,  were  afraid  that  this  bill  would 
lead  to  less  uniformity  in  the  application  of  Federal  laws.  We  work 
very  closely  with  States,  and  we  enforce  the  laws  in  partnership 
with  them  in  many  cases.  My  own  personal  belief,  based  on  our  ex- 
perience, is  this:  We  don't  really  have  much  concern  about  the  di- 
rector of  the  agencies  in  the  States.  And  if,  in  fact,  there  were  an 
authoritative  statement  by  the  head  of  an  agency  in  a  State  that 
told  someone  to  go  forward  and  do  something,  and  that  person  had 
no  reason  to  doubt  that  advice  and  had  no  reason  to  believe  that 
EPA  had  a  different  point  of  view,  and  it  was  consistent  with  the 
agency  interpretations  and  was  reasonable,  good-faith  reliance,  we 
would  certainly  take  that  into  account  in  deciding  what  to  do. 

Our  concern  with  this  bill  is  that  it  would  give  authority  to  low- 
level  officials,  potentially,  as  Mr.  Dowd  said,  to  give  immunity  to 
people  and  to  change  the  rules  and  we  think  that's  inappropriate. 

Mr.  Reed.  Thank  you. 

Mr.  Dowd,  you're  a  practicing  prosecutor  and  you've  had  lots  of 
experience  and  you  gave  one  example.  But  I  wondered,  in  the  area 
of  strict  liability,  I'm  sure,  there  are  cases  which  you  enforce  that 
have  strict  liability  standards,  what  would  this  bill  do  to  those 
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Mr.  Dowd.  Well,  I  think  it  would  raise  the  defense  in  every  case 
of  how  they  interpreted  regulations.  One  example  would  be  a  case 
where  a  doctor  was  selling  drugs  on  the  black  market — and  he  ac- 
tually had  legal  opinion  from  his  attorney  saying  you  can't  do 
this — and  he  said,  "Well,  it's  my  interpretation  of  these  rules  that 
I  get  to  do  it,  that  the  FDA  can't  tell  me  when  to  sell  these  drugs." 
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It  is  actually,  under  this  bill,  his  interpretation  that  matters.  It's 
what  he  thinks  based  on  his  reasonable  reading. 

Mr.  Reed.  So  it  would  undercut  your  ability,  really,  to  enforce 
drug  laws  and  pure  food  acts  and  everything  else. 

Mr.  DowD.  Yes,  in  many  different  areas. 

Mr.  Reed.  I  understand  that  under  this  legislation,  Federal  guid- 
ance has  to  be  in  the  Federal  Register.  Is  that  your  reading  of  the 
legislation,  too? 

Mr.  Simon.  Yes,  sir.  In  order  to  give  notice,  the  bill  requires  that 
the  regulation  be  in  the  Federal  Register. 

Mr.  Reed.  So  someone,  for  example,  could  apply  to  the  IRS  for 
some  type  of  tax  ruling  and  they  would  be  told,  you  can't  do  this, 
and  they  went  ahead  and  did  it,  then  they  still  could  make  the 
claim  that  since  it  wasn't  in  the  Federal  Register,  there  was  no  au- 
thoritative statement  saying  this  is  wrong.  Is  that  right? 

Mr.  Simon.  I  think  that  defendant  would  have  that  argument 
and  I  would  think  that  would  be  inappropriate.  The  provision  in 
this  bill  that  requires  publication  in  the  Federal  Register  for  pur- 
poses of  determining  what  fair  notice  is,  is  a  drastic  departure  from 
current  law  and  we  think  it's  inappropriate.  It  does  not  take  into 
account  actual  notice,  as  you  point  out.  It  doesn't  take  into  account 
situations  where  notice  snould  be  speedier  than  could  be  provided 
by  the  Federal  Register. 

For  example,  the  FAA  issues  flight  safety  advisories  which  they 
intend  to  be  complied  with  immediately.  Sometimes  these 
advisories  require  the  grounding  of  unsafe  airplanes.  It  would  not 
be  appropriate  notice  to  have  that  go  in  the  Federal  Register.  The 
FAA  has  much  better,  speedier,  and  effective  means  of  providing 
notice  to  airlines  and  pilots.  So,  in  many  cases  the  Federal  Register 
notice  is  not  the  best  way  to  get  notice  to  people.  And,  in  any  event, 
I'm  not  sure  that  overloading  the  Federal  Register  with  all  sorts  of 
things,  where  there  are  better  ways  of  getting  the  information  out, 
would  really  be  to  the  benefit  of  the  regulated  community. 

Mr.  Reed.  So,  the  structure  of  this  bill,  in  my  view,  is  that  the 
Federal  Gk)vernment,  the  Federal  prosecutors,  can  only  rely  upon 
what's  in  the  Federal  Register,  but  a  potential  defendant  can  rely 
upon  any  informal  statement,  or  a  report  or  anything  given  by 
someone,  a  State  official,  a  Federal  official  under  the  color  of  the 
law,  is  that  your  view? 

Mr.  Dowd.  That's  exactly  right.  That's  the  way  it  works  under 
this,  and  it  would  be  a  situation  where  we're  trying  to  prove  what 
they  were  thinking,  but,  of  course,  wouldn't  have  access  to  what 
they  were  told.  They  might  have  an  opinion  from  their  lawyer  say- 
ing, "Don't  do  this,"  but  we  would  never  know  that. 

Mr.  Simon.  Excuse  me,  may  I  add  to  that  answer,  Mr.  Reed?  Ac- 
tually, the  statement  by  the  State  or  Federal  official  has  to  be  writ- 
ten, under  the  bill,  but  it  would  still  have  the  problems  that  Mr. 
Dowd  identifies. 

Mr.  Reed.  That's  good.  Thank  you,  Mr.  Chairman.  I  think  that 
was  the  point  generated:  it's  not  verbal;  it  would  have  to  be  a  writ- 
ten statement. 

Mr.  Dowd.  Right. 

Mr.  Reed.  But  it  could  be  an  inspection  report  with  handwritten 
notes  saying  everything  looks  good? 
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Mr.  DowD.  Sure. 

Mr.  Reed.  My  time  has  expired.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  gentleman  from  IlHnois  is  recognized. 

Mr.  Flanagan.  Thank  you,  Mr.  Chairman. 

Let's  stay  with  this  immunity  for  just  a  minute  here  while  we're 
on  the  subject.  We're  worried  about  section  (b)(2)  I  think,  here.  It 
says  "if  the  agency  finds  that  the  defendant.  .  .  ."  We're  not 
talking  about  the  state  of  mind  of  the  defendant  if  he  says,  "Well, 
I  think  I  can  go  ahead  and  sell  these  drugs" — to  borrow  your  exam- 
ple— "and  go  ahead  and  do  it  because  somebody  told  me  it's  OK, 
so  I  can  go  ahead  and  do  that,"  not  just  somebody,  the  agency.  The 
agency  says  you  can  go  ahead  and  do  this,  you're  fine.  If  I'm  laying 
in  reasonable  reliance  upon  the  agency  telling  me  in  the  enforce- 
ment of  the  law  written  for  them  by  Congress  and  their  own  regu- 
latory ability  that  you  can  go  ahead  and  do  this,  and  I  go  ahead 
and  do  it  because  I'm  told  I  can  go  ahead  and  do  it,  and  then  you 
come  later  and  say,  I  was  wrong,  you  can't  go  ahead  and  do  this 
and,  by  the  way,  here's  a  fine,  a  criminal  or  civil  fine  or  whatever 
the  case  may  be,  there  is  something  manifestly  unfair  about  that. 

You  know,  immunity  is  a  great  word,  and  to  paint  the  picture 
that  some  secretary  will  grind  out  some  memo  because  she's  dating 
the  guy  involved,  that's  not  what  we're  talking  about.  I  don't  think 
that's  a  reasonable  interpretation  of  the  statute,  and  I  don't  even 
think  it's  a  possible  circumstance. 

Mr.  DowD.  I  think  that — I'm  sorry. 

Mr.  Flanagan.  I'm  sorry,  please. 

Mr.  DowD.  First  of  all,  I'm  not  aware  of  any  cases — and  there 
would  never  be  any  in  my  district — where  someone  was  prosecuted 
criminally  if  there  was  any  kind  of  conflicting  advice  given  by  State 
or  Federal  employees.  Secondly,  the  area  I  was  really  talking  about 
is  later  on,  where  it  talks  about  amending  title  28,  chapter  111, 
where  it's  prohibiting  courts  from  imposing  any  sanctions.  And 
since  you've  brought  that  up — I  meant  to  point  this  out  earlier — 
the  Administrative  Procedure  Act  shouldn't  have  any  references  to 
criminal  cases.  I  don't  think  that  part  should  apply  to  criminal 
prosecutors.  It's  talking  about  administrative  actions,  administra- 
tive law  judges,  and  I  would  request  that  any  references  to  crimi- 
nal law  be  removed. 

Mr.  Flanagan.  That's  his  point.  I  think  the  chairman  and  I,  as 
well  as  other  witnesses,  will  talk  about  that.  That's  the  first  thing 
I  think  I  can  say  that  I've  agreed  with  you  about  this  morning. 

Mr.  DowD.  Finally  found  something. 

Mr.  Flanagan.  Yes.  I  have  one  other  item.  You  made  inference 
earlier  that  the  Government  now  enjoys  the  ability  or  the  right  to 
prosecute  criminally  or  civilly  under  the  general  intent  of  the  act 
as  opposed  to  the  specific  intent  of  the  act.  I  think  what  we're  say- 
ing here  is  that  we're  going  to  offer  a  defense  if  they  can  dem- 
onstrate a  lack  of  specific  intent.  And  I  don't  know  that  that's  alto- 
gether wrong.  I  know  it  makes  your  burden  harder,  but  I  think  it 
provides  fairness  and  due  process  affordations  to  those  who  are 
regulated. 

Of  course,  the  burden  of  the  Justice  Department  will  be  in- 
creased, but,  you  know,  your  burden  is  as  the  Government  defines 
it,  as  all  of  ours  are,  and  we  move  forward  with  that.  To  be  able 
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to  just  move  forward  and  say  you've  possessed  enough  general  in- 
tent to  pour  this  in  the  river  and  for  whatever  reason  you  did  it — 
whether  we  told  you  it  was  okay  to  do  it  or  whether  you  did  it  be- 
cause you  reasonably  believed  you  were  in  compliance,  or  whether 
you  did  it  because  you  didn't  know  it  was  wrong — reasonably  so— 
and  we'll  come  bacK  to  that  in  a  minute — that  doesn't  matter  right 
now  under  the  rule.  You're  prosecuted  and  you  lose  because  you  did 
it.  We're  going  to  say  now  that  you  need  a  specific  intent.  You 
meant  to  do  it  and  you  knew  you  were  doing  something  wrong,  or 
should  have  known  you  were  doing  something  wrong. 

Mr.  DOWD.  Right,  and  I  think  that  the  reason  for  that  is  because 
we're  talking  about  the  health  and  safety  of  the  American  public, 
and  I  think  that  Congress  has  given  us  those  statutes  with  general 
intent  requirements  because  of  a  concern  for  their  safety  and  wel- 
fare and  for  the  environment. 

Mr.  Flanagan.  I  agree  with  that,  but  I  think  in  our  abilitv  to 
protect  the  health,  safety,  and  welfare  of  the  environment,  of  which 
the  administration  is  not  more  concerned  than  Congress,  I  assure 
you,  we're  capable  of  writing  the  rules  and  the  law  in  such  a  way 
as  to  provide  due  process  to  the  citizenry  so  that  they  can  be  in 
compliance  and  help  us  with  the  health  and  safety  of  the  environ- 
ment without  having  to  fear  that  the  agency  is  an  impediment  to 
that. 

Mr.  Simon.  Mr.  Flanagan,  I'd  like  to  bring  two  examples  here  to 
your  attention.  As  I  said,  this  bill  is  so  broad  that  I  think  that  it 
has  consequences  that  I  don't  believe  you  would  want.  One  exam- 
ple, in  the  criminal  context,  is  that  Congress  has  made  it  a  mis- 
demeanor to  purvey  adulterated  and  unhealthy  food  to  the  public. 
This  bill  would  change  that.  This  bill  would  make  it  tougher  to  en- 
force against  people  who  sell  unhealthy  food,  and,  frankly,  I  don't 
think  that  that  is  a  result  which  you  would  intend. 

Mr.  Flanagan.  Also,  in  your  testimony,  I  noticed  as  you  were 
speaking — I  didn't  have  a  chance  to  read  your  written  testimony 
and  I  apologize  to  you  for  that  and  I'm  sure  it's  in  here — in  your 
oral  testimony  you  made  very  broad  statements;  you  stated  in  con- 
clusion after  conclusion  but  you  didn't  tell  us  how  you  got  there 
and  you've  just  stated  another  conclusion  for  us.  I  appreciate  the 
fact  that  you  undoubtedly  thought  about  how  you  got  there.  Can 
you  tell  us  how  we  get  there? 

Mr.  Simon.  Yes,  sir,  and  also  our  written  testimony  has  more  de- 
tail  

Mr.  Flanagan.  I'm  sure  it  does. 

Mr.  Simon  [continuing].  Which  was  somewhat  constrained  by 
time.  The  misdemeanor  for  selling  adulterated  food  is  a  strict  li- 
ability statute  which  Congress  enacted  and,  in  my  opinion,  seems 
to  be  an  appropriate  way  to  address  that  problem.  This  bill  would 
raise  the  bar  for  enforcing  against  someone  who  commits  that 
crime,  make  it  more  difficult  to  prosecute,  make  the  mistake  of  law 
defense  available  to  that  person,  and,  therefore,  lower  standards. 

Mr.  Flanagan.  I  don't  know  that  that  is  so,  if  I  may  interrupt 
you.  And  I  don't  mean  to  cut  you  off  at  the  knees  here,  and  I  think 
I  may  have  run  out  of  time.  If  I  may  have  the  indulgence  of  the 
Chair  for  30  seconds? 

Mr.  Gekas.  I  yield  30  seconds. 
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Mr.  Flanagan.  Thank  you. 

If  statute  is  specifically  written  as  a  specific  enforcement  statute, 
will  this  have  any  effect  on  it?  If  it  is  written  for  that  purpose  in 
that  way,  would  this  legislation  even  apply  to  it? 

Mr.  Simon.  Mr.  Flanagan,  if  this  becomes  law  we  may  have  to 
argue  that  point,  but  I'm  afraid  that  that  is  not  clear  and  we  are 
afraid  that  it  would  have  consequences  which  you  do  not  intend. 

Mr.  Flanagan.  I  thank  the  panel  and  the  chair. 

Mr.  Gekas.  Don't  agencies  sometimes  refer  to  the  Justice  Depart- 
ment to  enforce  criminal  sanctions? 

Mr.  DowD.  Yes,  they  do.  But  we  would — you're  talking  about  the 
State  agencies? 

Mr.  Gekas.  State  and  Federal. 

Mr.  DowD,  Yes.  And,  of  course,  when  we  receive  a  referral  the 
first  thing  we  do  is  look  at  all  of  the  evidence  and 

Mr.  Gekas.  But  you  said  this  doesn't  apply  on  the  criminal  side, 
that  we  were  wrong  in  trying  to  apply  it  to  tne  criminal  side  of  the 
court. 

Mr.  DowD.  Oh,  the  APA,  yes.  I  think  that  it's  awfully  broad  to 
put  in  there,  in  the  APA  language  where  you're  really  talking 
about  administrative  proceedings,  any  references  to  criminal  law 
that  are  going  to  bind  us  down  the  road  in  actions  that  we  can 
take. 

Mr.  Gekas.  But  the  result  is  that  the  agencies  do  seek  criminal 
sanctions  through  the  Justice  Department  and  we're  trying  to  cover 
that. 

Mr.  DowD.  It's  usually  a  separate  proceeding  on  a  separate 
track;  that  has  been  my  experience. 

Mr.  Gekas.  The  gentleman  from  Virginia. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

One  of  the  frustrations  we  have  in  trying  to  set  laws  is  that 
there's  one  track  for  the  law:  the  guilty,  the  innocent  all  get  consid- 
ered by  the  same  procedures.  With  habeas  corpus,  in  order  to  put 
guilty  people  to  death  quicker,  we  pass  a  law  that  says,  if  you're 
probably  innocent,  you'll  get  executed,  too,  and  that's  required  so 
that  we  can  have  an  effective  death  penalty.  And  so  sometimes 
when  you  try  to  rope  everybody  together,  you  rope  more  than  you 
actually  intended.  You  indicated  some  States  might  try  to  under- 
mine the  law  while  some  States  with  strong  environmental  records 
and  in  good  conscience  are  trying  to  enforce  the  law — the  law  will 
speak  the  same  to  them.  The  letter  a  hapless  soul  gets  from  one 
administration  will  be  treated  just  the  same,  and  I  can't  imagine 
that  you  would  want  to  put  somebody  in  jail  who  is  honestly,  and 
in  good  faith,  relying  on  what  a  State  official  told  them  was  all 
right. 

Mr.  DowD.  No,  I  think  that's  right.  Whenever  you  would  see  a 
case,  as  a  prosecutor,  where  someone  has  been  advised  that  what 
they're  doing  is  right  and  they've  made  full  disclosure,  you  look  at 
all  of  those  facts  based  on — usually  in  our  situation,  after  a  grand 
jury  investigation,  where  you've  had  the  witnesses  there,  you've 
gotten  all  the  documents,  so  you  can  really  determine  what  the 
truth  was  as  to  whether  he  was  making  full  disclosure,  whether 
the  inspector  or  the  State  agency  was  acting  with  all  the  informa- 
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tion  before  you  make  that  decision.  And  if  someone  hasn't  had  no- 
tice or  warning,  they're  not  going  to  be  charged. 

Mr.  Scott.  Well,  you  know,  we  have  to  make  the  law.  We  can't 
leave  it  up  to  the  prosecutor  to  just  prosecute  the  guilty  and  not 
prosecute  the  innocent;  you've  got  to  prosecute  what's  before  you. 
You  weren't  serious  when  you  said  that  someone  who  concealed  the 
facts  and  got  a  letter  of  okay  and  had  the  letter,  that  you  couldn't 
proceed  with  the  prosecution  because  of  the  language  on  page  2 
that,  based  on  compliance  with,  or  having  gotten  an  advisory  opin- 
ion from  someone — if  they  had,  in  fact,  concealed  information  prior 
to  getting  the  information,  you  wouldn't  have  any  problem  first 
convicting,  and,  second,  enhancing  the  penalty  because  of  their  be- 
havior? You  aren't  suggesting  that  law  would  get  in  the  way  of  the 
prosecution? 

Mr.  DoWD.  I  believe  it  would.  I  think  that  you  would  be  litigating 
those  very  issues  in  every  case. 

Mr.  Scott.  Then  you  wouldn't  mind — and  so  we're  trying  to  sep- 
arate the  guilty  from  the  innocent? 

Mr.  DowD.  Yes. 

Mr.  Scott.  You  wouldn't  have  a  problem  if  you  had  evidence  that 
someone  had  willfully  concealed  information  and  got  a  letter  based 
on  the  fact  that  information  had  been  concealed?  You  wouldn't 
have  a  problem  getting  over  the  little  hurdle  presented  on  page  2 
of  this  bill? 

Mr.  DowD.  I  think  in  the  case  that  I  was  talking  about,  where 
the  food  was  tainted  by  the  rats  and  it  actually  got  out  into  the 
food  stream,  that  it  would  have  been  very 

Mr.  Scott.  And  that  information  had  been  concealed? 

Mr.  DowD.  Well,  it  would  have  been  very  difficult  to  prove  that 
it  was  concealed  and  that  it  would  basically  have  been:  how  could 
all  of  these  rats  have  gotten  here  so  fast? 

Mr.  Scott.  And  if  this  bill  passes,  you  would  have  trouble  pros- 
ecuting the  drug-selling  physician? 

Mr.  DowD.  I  think  we  would  convict  him,  anyway,  in  that  situa- 
tion, but  there  are  a  lot  of  other  cases 

Mr.  Scott.  OK.  Let  me  ask  you — I've  got  a  couple  of  real  quick, 
specific  questions.  On  sanctions,  where  it  says  you  can't  impose 
sanctions,  would  sanctions  include  prospective  injunctions? 

Mr.  DowD.  I  believe  it  would. 

Mr.  Scott.  And  you  would  want  that  specifically  exempted,  be- 
cause if  a  guy,  in  good  faith,  has  a  reliance,  you  might  not  want 
to  punish  him  but  you  might  want  to  stop  him  from  doing  it  in  the 
future? 

Mr.  DowD.  Exactly.  We  would  definitely  want — clearly,  you  al- 
ways want  to  have  the  opportunity  to  get  an  injunction  to  stop 
someone  who  may  be  dumping  something  into  a  stream. 

Mr.  Scott.  Second  quick  question:  on  bringing  up  this  defense, 
you  would  assume  this  would  be  an  affirmative  defense,  that  the 
defendant  would  have  the  burden  of  proving? 

Mr.  DowD.  That's  the  way  I  described  it,  but  the  bill  really 
doesn't  even  make  that  clear. 

Mr.  Scott.  And  you  would  want  that  made  more  clear,  whether 
it's  an  affirmative  defense  or  whether  it's  an  element  of  the  prima 
facia  case. 
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Mr.  DoWD.  Yes,  but  I  don't  think,  honestly,  Congressman,  that 
this  bill  can  be  tailored  enough;  it  is  just  covering  too  big  of  an 
area,  too  many  areas.  As  Mr.  Simon  described  before,  a  very  small 
percentage  of  them — I  mean,  it's  covering  prisons  and  how  war- 
dens' regulations  would  deal  with  a  prisoner,  and  it  would  be  liti- 
gating every  one  of  those  issues.  There  are  just  dozens  of  cases: 
tax,  public  health,  Medicaid  reimbursement.  It  is  so  broad. 

Mr.  Scott.  Let  me  get  in  one  last  question — and,  Mr.  Simon,  you 
can  answer  this  question — one  of  the  focuses  of  the  bill  would  be 
to  help  achieve  regulatory  compliance  as  opposed  to  catch  the  un- 
wary, and  I  think  that  this  bill  would  encourage  the  regulators  to 
make  sure  the  information  was  out  there  so  those  that  wanted  to 
comply  could.  Without  the  provisions  in  the  law,  we'd  spend  all  of 
our  time  catching  the  unwary.  Do  you  want  to  comment  on  that? 

Mr.  Simon.  Yes,  sir,  I  would  very  much  like  to.  As  I  said,  we 
agree  that  agencies  should  provide  reasonable  assistance  to  persons 
who  are  trying  to  comply  with  the  law.  Our  concern  is  that  this  bill 
would  have  perverse  effects.  A  reasonable  and  appropriate  compli- 
ance assistance  program  probably  will  have  a  spectrum  of  re- 
sponses to  a  spectrum  of  questions  from  the  regulated  community, 
from  informal  phone  calls  to  more  formal  authoritative  determina- 
tions of  the  law.  That  is  the  best  way  to  get  information  to  the  reg- 
ulated community. 

This  bill  will  discourage  that  and  make  it  more  difficult  for  agen- 
cies. It  will  encourage  agencies  to  treat  everything  as  a  formal  re- 
quest for  an  authoritative  determination  because  they  would  fear 
that  they  must  paper  the  record.  They  must  make  sure  that  they 
have  full  disclosure  of  all  the  facts.  They  must  make  sure  that  only 
people  who  really  are  authorized  to  interpret  the  law  are  commu- 
nicating with  the  public.  That  is  moving  in  the  wrong  direction,  in 
our  view.  We  should  be  moving  toward  encouraging  agencies  to 
have  a  more  flexible  response  to  requests  for  compliance  assistance, 
and  this  bill  would  have  the  very  much  unintended  consequence  of 
making  compliance  assistance  more  difficult  for  agencies. 

Mr.  Gekas.  I  thank  the  gentleman  from  Virginia  and  I  thank 
him  for  another  reason.  The  question  that  he  posed  about  penalties 
vis-a-vis  sanctions,  I  want  the  record  to  indicate  that  the  Senate 
amendment  that  was  passed  80  to  0,  which  ours  mimics  in  some 
ways,  deals  only  to  penalties  and  not  to  sanctions.  We  have  ex- 
panded the  amendment  to  sanctions.  We  may  want  to  revisit  that 
and  see  whether  we  should  narrow  it  back  down  to  what  the  Sen- 
ate had  attempted  to  accomplish  or  whether  we  should  fine-tune 
our  sanctions  to  those  that  are  specifically  set  forth  as  being  con- 
comitant to  the  penalties.  So,  we  thank  the  gentleman  from  Vir- 
ginia for  pointing  that  out. 

And  now  we  go  to  the  second  panel  unless — do  you  want  a  second 
round? 

Mr.  Reed.  I  have  one  question. 

Mr.  Gekas.  The  gentleman  from  Rhode  Island  has  one  more 
question. 

Mr.  Reed.  Mr.  Simon  or  Mr.  Dowd,  there's  been  some  discussion 
that  this  legislation  really  codifies  some  of  the  existing  case  prece- 
dents that  are  out  there  today.  Is  it  your  view  that  this  is  a  simple 
codification  of  what  the  existing  case  law  is? 
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Mr.  Simon.  No,  sir.  It's  our  view  that  this  bill  would  significantly 
change  the  law  in  several  ways.  It  would  create  a  mistake-of-the- 
law  defense  in  public  welfare  statutes  for  the  first  time.  It  would 
change  the  law  on  reasonable  reliance  in  ways  that  would  be  det- 
rimental to  law  enforcement.  It  would,  as  I  mentioned  before,  re- 
quire that  fair  notice  be  provided  only  through  the  Federal  Reg- 
ister. And  there  are  other  changes  as  well  which  we  believe  have 
unintended  consequences. 

Mr.  Reed,  if  I  may,  both  Mr.  Flanagan  and  Mr.  Scott  asked  a 
question  about  a  company  that  relies  on  a  statement  by  a  State  of- 
ficial, let's  say,  and  I  wanted  to  make  clear  that  this  bill  applies 
to  both  civil  and  criminal  enforcement.  In  a  situation  where  some- 
one claims  that  he  or  she  or  it  relied  on  a  statement  by  a  State 
official,  let's  say,  we  take  a  close  look  at  those  facts,  at  the  full  set 
of  facts.  We  look  at  whether  or  not  the  person  reasonably  relied, 
whether  or  not  there  was  reason  to  believe  that  EPA  had  a  con- 
trary interpretation,  and  so  on.  We  look  at  the  full  range  of  rem- 
edies. And  there  may  be  situations  where  even  though  someone 
was  given  some  information  by  a  State  which  they  believed  led  to 
a  certain  action,  there  may  have  been  individuals  harmed;  the  en- 
vironment may  have  been  harmed;  there  may  have  been  an  eco- 
nomic benefit  where  an  appropriate  civil  remedy  should  be  pro- 
vided. We  look  at  those  situations  very  carefully.  And  this  bill 
would  make  that  impossible  because  it  would  bar  civil  remedies  as 
well. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  We  thank  the  witnesses  and  we  invite  the  second 
panel  to  approach  the  witness  table.  Thank  you  very  much. 

Mr.  DOWD.  Thank  you. 

Mr.  Simon.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  Mr.  Dowd,  you  will  supply  us  with  your  suggested 
language  on  authorized  State  official,  if  you  don't  mind,  unless  you 
think 

Mr.  DowD.  I'll  discuss  that  with  Mr.  Simon  and  see  what  we  can 
come  up  with. 

Mr.  Gekas.  Or,  you  can  send  me  a  note  saying  you  reject  the 
whole  notion. 

Mr.  Dowd.  Thank  you. 

Mr.  Gekas.  Our  second  panel  consists  of  Roger  J.  Marzulla,  a 
lawyer  in  private  practice  in  Washington,  DC,  with  the  law  firm  of 
Akin,  Gump,  Strauss,  Hauer  &  Feld,  where  he  heads  the  environ- 
mental section.  Mr.  Marzulla  specializes  in  environmental  enforce- 
ment litigation,  regulatory  compliance,  environmental  crimes,  and 
natural  resources  law.  Prior  to  joining  the  private  sector,  Mr. 
Marzulla  served  as  the  Assistant  Attorney  General  in  charge  of  the 
Environmental  and  Natural  Resources  Division  of  the  U.S.  Justice 
Department,  where  he  had  the  opportunity  to  represent  the  Envi- 
ronmental Protection  Agency  and  the  Departments  of  Interior,  De- 
fense, Agriculture,  Energy,  and  Transportation  in  regulatory  en- 
forcement actions. 

We  also  have  at  the  witness  table  David  G.  Hawkins,  who  is  my 
cobroadcastee  on  morning  talk  shows  and  who  is  a  senior  attorney 
with  the  Natural  Resources  Defense  Council  in  Washington,  DC. 
Prior  to  his  current  position,  Mr.  Hawkins  served  as  an  Assistant 
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Administrator  for  the  U.S.  Environmental  Protection  Agency.  Mr. 
Hawkins  has  testified  before  this  subcommittee  before  and  we  wel- 
come him  back. 

We  also  have  with  us  Laurent  R.  Hourcle,  assistant  professor  of 
environmental  law  at  the  George  Washington  University  Law 
School,  where  he  is  the  codirector  of  the  law  school's  environmental 
law  program.  Prior  to  his  position  with  GW,  Mr.  Hourcle  was  with 
the  General  Counsel's  Office  at  the  Department  of  Defense  where 
he  worked  on  matters  involving  environmental  law,  land  use,  and 
occupational  safety  and  health. 

And  the  fourth  witness  is  Susan  Eckerly,  the  director  of  regu- 
latory policy  at  the  Citizens  for  a  Sound  Economy.  Previously,  Ms. 
Eckerly  served  as  deputy  director  of  economic  policy  at  the  Herit- 
age Foundation.  She  also  served  in  the  Senate  as  a  professional 
staff  member  of  the  Committee  on  Small  Business  and  as  a  legisla- 
tive director  to  Senator  Bob  Kasten.  Ms.  Eckerly  also  has  testified 
before  this  subcommittee  earlier,  and  we  welcome  her  back. 

We  believe  we  should  ask  the  witnesses  to  testify  in  the  order  in 
which  the  Chair  has  introduced  them,  so  we  begin  with  Mr. 
Marzulla  with  the  normal  5-minute  limitation  for  the  opening 
statement. 

STATEMENT  OF  ROGER  J.  MARZULLA,  ESQ.,  FORMER  ASSIST- 
ANT ATTORNEY  GENERAL,  ENVIRONMENT  AND  NATURAL 
RESOURCES  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Marzulla.  Thank  you,  Mr.  Chairman,  and  I'm  very  pleased 
to  be  here  this  morning  to  address  the  vexing  problem  of  the  as- 
sessment of  penalties  on  the  basis  of  alleged  violations  of  ambigu- 
ous or  unclear  regulations. 

Fundamentally,  the  assessment  of  penalties  in  instances  where 
the  regulatory  requirements  are  not  clear  is  a  lose-lose  proposition 
because  it  not  only  imposes  the  injustice  on  the  individual  who  is 
required  to  pay  the  fines,  but  it  also  undermines  the  integrity  of 
the  very  program  that  the  enforcement  of  the  program  is  intended 
to  advance.  That  is  to  say,  the  clearer  the  regulations,  the  greater 
the  compliance,  and  I  would  hope  that  this  committee  would  focus 
on  the  advantages  of  having  clear  and  unambiguous  regulations  in 
ensuring  that  the  regulatory  programs  carry  out  their  intended 
purposes. 

The  Regulatory  Fair  Warning  Act  is,  in  contrast,  a  win-win  bill 
because  it  will  enhance  regulatory  compliance  by  ensuring  that 
agencies  make  clear  what  is  expected  of  Americans  who  are  sub- 
jected to  regulatory  requirements,  and  it  will  also  ensure  swift  and 
severe  punishment  for  those  who  intentionally  violate  those  clear 
regulatory  requirements.  As  the  chairman  indicated  a  few  minutes 
ago,  last  year  the  Senate  passed  very  similar  language,  80  to  noth- 
ing, and  I  would  hope  for  nothing  less  from  the  House  of  Rep- 
resentatives this  year. 

My  primary  point  today  is  that  a  successful  regulatory  program 
cannot  be  conducted  if  regulations  are  unclear  and  ambiguous,  if 
people  do  not  know  what  is  expected  of  them.  Congress  has  enacted 
a  myriad  of  programs  to  protect  health  and  safety  in  the  environ- 
ment, to  protect  workers  and  retirees  and  consumers  and  to  pro- 
tect, indeed,  every  one  of  us.  And  those  programs  are  carried  into 
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effect  by  regulations,  65,000  pages  per  year  of  them,  which  in  turn 
are  often  changed,  interpreted,  and  sometimes  canceled  out  by  in- 
terpretations given  up  by  the  agencies.  Interpretations  in  guidance 
letters,  in  memoranda,  in  public  statements,  and  all  the  rest.  And 
the  citizen  who  guesses  wrong,  by  reason  of  this  strict  liability 
principle,  finds  himself  on  the  receiving  end  of  an  enforcement  ac- 
tion where  he  may  be  penalized  for  that  unfortunate  guess. 

On  April  9  of  this  year.  President  Clinton  signed  into  law  the 
Small  Business  Regulatory  Enforcement  Fairness  Act,  which  goes 
a  long  way  toward  ensuring  agencies  provide  in  clear  language  to 
small  business  what  is  expected  of  them  by  the  regulatory  pro- 
grams. I  suggest  that  what  is  good  for  small  business  in  that  con- 
text is  good  for  all  America:  that  is,  having  clear  regulatory  re- 
quirements which  can  be  complied  with.  I'll  say  nothing  more  about 
due  process  and  fairness  than  has  been  said  already.  It's  simply 
unfair  and  un-American  to  punish  someone  who  is  trying  his  very 
best  to  comply  with  the  law  but  simply  can't  figure  out  what  it's 
all  about. 

Finally,  I'd  like  to  draw  specifically  on  my  experience  in  the  envi- 
ronmental enforcement  field,  on  both  sides  of  the  table  as  a  pros- 
ecutor and  as  a  defense  counsel,  to  point  out  the  difficulty  that  has 
been  discussed  in  the  first  panel,  the  difficulty  on  the  part  of  the 
regulated  person,  and  that  is  that  there  is  a  dual-prong  pincer  ap- 
proach on  the  part  of  the  Government  in  prosecuting  environ- 
mental cases,  civil  or  criminal. 

First,  there  is  strict  liability.  That  means  regardless  of  whether 
you  knew  what  the  regulation  was,  you  are  liable.  But  second,  and 
I  urge  the  committee  to  focus  upon  this,  there  is  the  doctrine  of  def- 
erence. That  is,  the  regulation  is  what  the  agency  says  it  is.  And 
so  in  prosecutions,  civil  and  criminal,  it  is  customary  for  the  agency 
to  pull  out  memoranda  that  were  in  someone's  file  10  or  15  years 
ago.  I've  got  a  case  right  now  where  they've  pulled  out  a  page  from 
a  newspaper  that  was  published  about  12  years  ago,  and  the  state- 
ment made  by  a  low-level  agency  employee,  and  offered  that  up  as 
evidence  of  the  interpretation  by  the  agency  to  which  the  court 
must  pay  deference. 

So  you  have  strict  liability — you  violated  the  regulation — and  you 
have  deference:  that  is,  the  regulation  means  what  the  prosecutor 
says  it  means.  That  combination  means  that  not  only  do  agencies 
find  themselves  administering  programs  that  are  in  a  way  very  dif- 
ferent from  the  published  regulations,  but  Americans  find  them- 
selves paying  the  cost  of  that  lax  administration. 

[The  prepared  statement  of  Mr.  Marzulla  follows:] 

Prepared  Statement  of  Roger  J.  Marzuli^,  Esq.,  Former  Assistant  Attorney 
General,  Environment  and  Natural  Resources  Division,  Departmep^  of 
Justice 

Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  inviting  me  to- 
appear  before  this  Subcommittee  today  to  discuss  the  vexing  problem  of  civil  and 
criminal  enforcement  of  ambiguous  and  unclear  government  regulations.  When  gov- 
ernment agencies  fail  to  make  clear  what  is  expected  of  those  whom  they  regulate, 
they  do  a  disservice  not  only  to  the  regulated  community,  but  also  to  Americans 
whose  health,  safety,  and  environment  the  regulations  are  intended  to  protect.  Pe- 
nalizing citizens  who  are  trying  their  best  to  comply  with  confusing  and  overwhelm- 
ingly complex  regulations  is  a  lose-lose  proposition,  for  it  imposes  an  injustice  upon 
those  unfortunate  citizens  while  undermining  the  integrity  of  the  regulatory  pro- 
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fram  itself.  The  Re^latory  Fair  Warning  Act  is  a  win-win  bill  which  will  provide 
etter  compliance  with  regulations  designed  to  protect  health,  safety,  and  the  envi- 
ronment, while  ensuring  that  those  who  knowingly  violate  the  regulations  are  dealt 
with  more  swiftly  and  severely.  Similar  legislation  was  adopted  by  the  Senate  last 
year  by  a  vote  of  80  to  0;  I  would  hope  for  equally  decisive  action  on  your  bill  in 
the  House  this  year. 

Last  year,  in  announcing  his  Reinventing  Regulation  Initiative,  President  Clinton 
described  the  current  complex  regulatory  environment  as  one  in  which  "businesses, 
especially  small  ones,  face  a  profusion  of  overlapping  and  sometimes  conflicting 
rules."  ^  Ambiguous  and  contradictory  regulations,  together  with  inconsistent  regu- 
latory interpretations  and  an  "enforcement  first"  attitude  on  the  part  of  regulators, 
have  transformed  well-intentioned  health  and  safety  programs  into  traps  for  the  un- 
wary or  unlucky  American  who  guesses  incorrectly  at  the  meaning  of  any  one  of  a 
thousand  governmental  rules  regulating  his  daily  life.  Too  often,  American  business 
is  cast  in  the  role  of  adversary,  rather  than  as  partner  in  the  government's  efforts 
to  achieve  a  safer,  cleaner,  and  healthier  nation  for  all  Americans.  As  EPA  Adminis- 
trator Browner  said  recently,  "when  we  trust  honest  business  people  as  partners, 
not  adversaries,  we  all  make  progress."  2 

I  am  the  head  of  the  Environmental  Law  Section  of  the  Washington,  D.C.  Office 
of  Akin,  Gump,  Strauss,  Hauer  &  Feld,  where  I  represent  the  regulated  community 
in  a  broad  array  of  environmental  matters.  I  previously  served  as  Assistant  Attor- 
ney General  in  charge  of  the  Environment  and  Natural  Resources  Division  of  the 
U.S.  Justice  Department,  where  I  was  responsible  for  all  environmental  litigation 
on  behalf  of  the  United  States.  I  have  worked  extensively  with  virtually  all  of  the 
major  environmental  regulatory  regimes,  including  the  prosecution  of  civil  and 
criminal  actions  on  behalf  of  EPA,  the  Interior  Department,  NOAA,  and  the  Forest 
Service,  among  others,  to  enforce  our  Nation's  environmental  laws  and  regulations. 
Thus,  1  have  seen  regulatory  enforcement  from  the  perspective  both  of  prosecutor 
and  defense  counsel.  Teaming  in  the  process  how  dimcult  it  is  to  achieve  environ- 
mental protection  goals  under  the  best  of  circumstances. 

Regrettably,  the  current  regulatory  morass  is  far  from  the  best  of  circumstances. 
In  my  testimony  today  I  wish  to  focus  on  three  points  regarding  agency  develop- 
ment, implementation,  and  enforcement  of  regulations: 

Successful  protection  of  health,  safety,  and  the  environment  can  only  be 
achieved  through  clear,  straightforwara  regulations  that  definitively  inform 
citizens  what  they  must  do — and  not  do. 

Assessing  penalties  for  infractions  of  ambiguous  regulatory  requirements 
violates  traditional  concepts  of  fairness  and  the  constitutionally  protected 
due  process  rights  of  Americans. 

Regulatory  compliance  is  enhanced  by  eliminating  the  enforcement  prac- 
tice of  "interpretation  by  litigation." 

To  illustrate  these  principles,  I  will  discuss  my  own  experience  in  the  field  of  en- 
forcement of  environmental  regulations  and  suggest  some  ways  in  which  that  en- 
forcement program  could  better  serve  the  goal  of  environmental  protection. 

I.  SUCCESSFUL  PROTECTION  OF  HEALTH,  SAFETY,  AND  THE  ENVIRONMENT  CAN  ONLY  BE 
ACHIEVED  THROUGH  CLEAR,  STRAIGHTFORWARD  REGULATIONS  THAT  DEFINITIVELY 
INFORM  CITIZENS  WHAT  THEY  MUST  DO— AND  NOT  DO 

Our  nation  has  enacted  comprehensive  schemes  to  protect  the  safety  of  workers 
and  consumers,  the  purity  of  our  food  and  drugs,  the  retirement  and  health  of  our 
elderly,  the  cleanliness  of  our  air  and  water,  and  the  freedom  of  all  Americans  from 
unlawful  discrimination  in  jobs,  housing,  and  education.  Each  of  these  programs  de- 
pends heavily  upon  thousands  of  pages  of  regulations  proscribing  (sometimes  in 
minute  detail)  the  requirements  of  tnose  programs,  and  each  is  backed  up  by  an  en- 
forcement mechanism  which  can  impose  substantial  fines — and  even  federal  prison 
terms — for  their  violation.  The  clearer  those  regulations,  the  more  likely  they  are 
to  achieve  their  purpose  since,  quite  simply,  no  one  can  comply  with  a  regulation 
which  he  or  she  does  not  understand.  Unclear,  ambiguous,  or  conflicting  regulations 
defeat  the  very  purpose  for  which  they  were  adopted:  Compliance.  The  imposition 
of  severe  civil  or  criminal  penalties  for  violation  of  such  ambiguous  regulations  com- 
pounds the  problem  by  breeding  disrespect  for  a  program  which  no  one  can  even 


^Memorandum  from  the  President  to  Heads  of  Departments  and  Agencies  at  1  (March  4, 
1995). 

2  Carol  M.  Browner,  Common  Sense  Strategies  for  Public  Health  and  Environmental  Protec- 
tion, Address  at  the  Commonwealth  Club  of  San  Francisco  (March  29,  1996),  prepared  remarks 
at  2. 
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understand.  Much  of  the  resentment  of  government  regulations  today  arises  from 
the  unclear  way  in  which  they  are  drafted,  compounded  by  the  unfair  way  in  which 
they  are  enforced. 

Americans  today  face  a  plethora  of  regulations  governing  every  aspect  of  their 
lives.  Federal  agencies  publish  more  than  65,000  pages  of  rules  and  interpretive 
statements  in  the  Federal  Register  each  year,  and  issue  countless  pages  oi  regu- 
latory guidance.  Much  of  this  guidance"  actually  attempts  to  change  tne  meanmg 
of  the  regulations,  or  to  add  new  requirements  not  contained  in  the  published  rule. 
These  thousands  upon  thousands  of  pages  of  regulations  and  interpretations  often 
are  inaccessible  to  most  Americans,  creating  a  welter  of  "private  regulations"  of 
which  citizens  are  completely  unaware.  Worse,  these  memoranda,  letters,  and  notes, 
prepared  by  thousands  of  separate  government  employees,  are  sometimes  inconsist- 
ent with  each  other — as  well  as  with  the  regulation.  Indeed,  the  more  ambiguous 
the  regulation,  the  greater  the  proliferation  of  interpretations  and  guidance,  leaving 
the  citizen  to  pick  tnrough  them  to  ascertain — at  his  peril — what  those  regulations 
require  of  him.  The  results,  in  many  instances,  include  ruinous  penalties  and  the 
shattering  of  lives  of  ordinary,  law-abiding  Americans  who  tried  to  do  the  right 
thing. 

A  regulation  which  is  ambiguous  or  contradictory,  or  so  complicated  that  it  cannot 
be  understood,  fails  to  protect  health,  safety  or  the  environment  because  the  regu- 
lated community  either  cannot  figure  out  what  it  is  supposed  to  do — and  therefore 
does  not  do  it — or  does  the  wrong  thing  because  of  reasonable  reliance  on  agency 
statements  and  actions.  Just  recently,  for  example,  EPA  surveyed  companies  to  find 
out  what  they  thought  was  wrong  with  the  Resource  Conservation  and  Recovery  Act 
("RCRA">— the  nation's  hazardous  waste  management  law.  Astonishingly,  many  of 
those  surveyed  could  not  answer  the  Question  because  they  were  not  even  sure 
whether  and  how  RCRA  regulations  applied  to  them.  The  RCRA  system — and  many 
others  which  rely  upon  thousands  of  pages  of  regulations  for  their  implementation — 
is  badly  in  need  of  a  regulatory  overhaul  if  it  is  to  achieve  the  goal  envisioned  by 
Congress  when  it  originally  created  the  program. 

The  imposition  of  fines  and  penalties  upon  those  who  are  unable  to  comply  with 
ambiguous  and  mind-numbing  regulations  undermines  the  legitimacy  of  the  very 
program  it  is  intended  to  advance.  Prosecutions  based  on  such  defective  regulatory 
requirements  encourage  regulators  to  "make  it  up  as  they  go  along"  by  clarifying 
unclear  regulations  through  "interpretation  by  litigation."  Like  the  proverbial  "speed 
trap  town'  which  hides  a  speed  Hmit  sign  behind  a  tree  to  catch  a  passing  motorist, 
unclear  and  inconsistently  interpreted  regulations  actually  discourage  citizens  from 
complying  by  making  it  virtually  impossible  for  them  to  do  so. 

Federal  agencies  have  made  some  progress  in  helping  people  understand  complex 
regulations,  by  reinventing  and  reviewing  regulatory  schemes.  But  agencies  have 
systemically  revised  existing  regulations  in  only  a  few  isolated  instances,  leaving 
the  regulated  community  open  to  continued  enforcement  of  ambiguous  regulations 
or  conflicting  agency  interpretations  in  the  vast  majority  of  circumstances.  At 
present,  Americans  remain  at  risk  of  ruinous  penalties  for  failure  to  comply  with 
regulatory  requirements  that  they  did  not  and  could  not  have  known  about. 

Kecently,  Congress  has  acted  to  improve  the  clarity  and  understanding  of  regula- 
tions. In  the  Small  Business  Regulatory  Enforcement  Fairness  Act  of  1996,  wnich 
President  Clinton  signed  into  law  on  April  9,  Congress  implemented  several  provi- 
sions of  the  White  House  Conference  on  Small  Business,  including  the  following: 

Requires  agencies  to  prepare  "small  entity  compliance  guides"  in  plain  eng- 
lish. 

Requires  the  establishment  of  Compliance  Centers  to  provide  small  busi- 
nesses with  answers  to  questions  about  the  meaning  of  regulations. 

Requires  agencies  to  waive  or  reduce  civil  penalties  where  non-compliance  re- 
sults from  unclear  regulations. 
The  Small  Business  Regulatory  Enforcement  Fairness  Act  is  an  important  step  in 
the  right  direction  of  making  agencies  more  responsible  to  the  regulated  community. 
Congress  should  extend  these  provisions  to  the  entire  regulated  community  because 
businesses  of  all  sizes — as  well  as  all  Americans — win  when  regulatory  require- 
ments are  clear  and  understandable. 

In  another  significant  action,  last  year  the  Senate  voted  80-0  to  approve  an 
amendment  to  S.  343  (the  Comprehensive  Regulatory  Reform  Act  of  1995)  that  is 
remarkably  similar  to  the  Regulatory  Fair  Warning  Act.^  Like  the  Regulatory  Fair 
Warning  Act,  the  Senate  bill  protects  regulated  entities  from  penalties  when  an 
agency  Tails  to  give  fair  warning  of  regulatory  reauirements,  and  when  the  entity 
reasonably  relies  in  good  faith  on  statements  made  oy  an  agency  in  the  Federal  Reg- 


^See  141  Cong.  Rec.  S9982-84  (daily  ed.  July  14.  1995). 
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later  or  elsewhere.  As  Senator  Bid  en  said  during  debate  on  the  proposal,  "I  think 
the  [regulated  entity]  should,  as  this  amendment  suggests,  be  exempt  from  civil  and 
criminal  penalties  ...  if  they  violate  a  rule  after  having  been  told  by  the  rule 
maker  that  it  is  OK  to  go  ahead  and  do  this."* 

Such  legislation  is  badly  needed  if  we  are  to  achieve  the  promise  of  our  nation's 
health,  safety,  and  environmental  programs — and  to  defend  the  right  of  all  Ameri- 
cans against  arbitrary  prosecution  by  their  government. 

II.  ASSESSING  PENALTIES  FX)R  INFRACTIONS  OF  AMBIGUOUS  REGULATORY  REQUIRE- 
MENTS VIOLATES  TRADITIONAL  CONCEPTS  OF  FAIRNESS  AND  THE  CONSTITUTIONALLY 
PROTECTED  DUE  PROCESS  RIGHTS  OF  AMERICANS 

The  Regulatory  Fair  Warning  Act  would  codify  the  well  established  principle  of 
due  process  that  a  regulated  entity  cannot  be  held  liable  for  penalties  when  it  did 
not  receive  "fair  notice"  of  what  conduct  was  prohibited  or  mandated.  The  Fifth 
Amendment  of  the  Constitution  provides  "nor  snail  any  person  ...  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law."  Fundamentally,  due  process 
requires  that  federal  agencies  make  clear  what  is  expected  of  regulated  entities  be- 
fore seeking  to  impose  penalties  for  alleged  violations  of  their  regulations. 

The  threshold  issue  in  an  enforcement  proceeding  is  whether  the  agency  provided 
fair  notice  of  what  conduct  was  prohibited  or  obligations  were  imposed.  See  Satellite 
Broadcasting  Co.  v.  FCC,  824  F.3d  1,  3  (D.C.  Cir.  1987)  ('Traditional  concepts  of 
due  process  incorporated  into  administrative  law  preclude  an  agency  from  penaliz- 
ing a  private  party  for  violating  a  rule  without  first  providing  adequate  notice  of 
the  suDstance  of  the  rule.");  see  also  Phelps  Dodge  Corp.  v.  Fed.  Mine  Safety  and 
Health  Rev.  Comm'n.  681  F.2d  1189,  1992  (9th  Cir.  1982)  ("[T]he  application  of  a 
regulation  in  a  particular  situation  may  be  challenged  on  the  ground  that  it  does 
not  give  fair  warning  that  the  allegedly  violative  conduct  was  prohibited.")  Thus, 
where  the  imposition  of  penal  sanctions  is  at  issue,  "the  due  process  clause  prevents 
[  ]  deference  [to  the  agency]  from  validating  the  application  of  a  regulation  tJiat  fails 
to  give  fair  warning  of  the  conduct  it  prohibits."  Gates  &  Fox  Co.  v.  OSHRC,  790 
F.2d  154,  156  (D.C.  Cir.  1986).5 

In  the  recent  General  Electric  Company  decision,  a  unanimous  panel  of  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit  struck  down  the  civil  penalties  for  a  violation 
of  a  very  complicated  Toxic  Substances  Control  Act  regulation  on  the  grounds  that 
GE  did  not  have  "fair  notice"  of  the  regulatory  requirements.  The  court  described 
the  standard  for  determining  whether  fair  notice  has  been  provided  as  follows: 

If,  by  reviewing  the  regulations  and  other  public  statements  issued  by  the 
agency,  a  regulated  party  acting  in  good  faith  would  be  able  to  identify, 
with  "ascertainable  certainty,"  the  standards  with  which  the  agency  expects 
parties  to  conform,  then  the  agency  has  fairly  notified  a  petitioner  oi  the 
agency's  interpretation. 

General  Elec.  Co.  v.  EPA.  53  F.3d  1324,  1329  (D.C.  Cir.  1995)  (emphasis  added).  On 
the  other  hand,  "[i]f  a  violation  of  a  regulation  subjects  private  parties  to  criminal 
or  civil  sanctions,  a  regulation  cannot  be  construed  to  mean  what  an  agency  in- 
tended but  did  not  adequately  express."  Diamond  Roofing  Co.  v.  OSHRC,  528  F.2d 
645,  649  (5th  Cir.  1976).  Thus,  the  "test  is  not  what  [the  agency]  might  have  pos- 
sibly intended  but  what  [it]  said.  If  the  language  is  faulty,  the  [agency]  has  the 
means  and  the  obligation  to  amend."  Bethlehem  Steel  Corp.  v.  OSHRC,  573  F.2d 
157,  161  (3d  Cir.  1978);  see  also  Satellite  Broadcasting  Co.,  Inc.  v.  F.C.C.,  824  F.2d 
1,  3  (D.C.  Cir.  1987);  Gates  &  Fox  Co.,  Inc.  v.  OSHRC,  790  F.2d  154,  156  (D.C.  Cir. 
1986)  (agency  must  state  "with  ascertainable  certainty  what  is  meant  by  the  stand- 
ards [it]  has  promulgated");  Tenneco  Oil  Co.  v.  Federal  Energy  Admin.,  613  F.2d 
298,  303  (Temp.  Emer.  Ct.  App.  1980)  (v/hen  penalties  are  involved  "fundamental 
fairness  requires  that  the  regulation  be  so  clear  that  men  of  common  intelligence 
need  not  guess  at  the  meaning  and  difi'er  as  to  the  application"). 

Judge  Patricia  Wald  of  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  Cir- 
cuit commented  recently  in  a  major  speech  that  enforcement  of  unclear  and  ambigu- 
ous regulations  at  the  expense  of  a  company's  due  process  rights  is  an  increasingly 
serious  problem,  particularly  because  of  the  increasing  complexity  of  regulations. 
She  said,  legislators  and  rulemakers  would  do  well  to  proceed  in  the  immediate  fii- 
ture  with  even  greater  caution  than  in  the  past  in  insuring  that  their  rules  give  fair 


■•  Id.  at  S9956 

"As  the  court  in  General  Electric  explained,  "[h]ad  EPA  merely  required  GE  to  comply  with 
ita  interpretation,  this  case  would  be  over.  But  EPA  also  found  a  violation  and  imposed  a  fine." 
General  Electric  Co.  v.  EP\  53  F.3d  1324,  1328  (D.C.  Cir.  1995). 
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notice  of  what  is  expected  of  the  regulated  and  fair  procedures  for  disputing  alleged 
violations."® 

III.  REGULATORY  COMPLIANCE  IS  ENHANCED  BY  ELIMINATING  THE  ENFORCEMENT 
PRACTICE  OF  "INTERPRETATION  BY  LITIGATION" 

Under  well-settled  case  law,  agencies  are  not  entitled  to  deference  to  their  inter- 
pretations of  ambiguous  regulations.  The  Regulatory  Fair  Warning  Act  therefore 
simply  codifies  existing  law,  and  prevents  agencies  from  seeking  an  excuse  through 
judicial  deference  to  their  interpretations  of  ambiguous  regulations,  and  regulations 
for  which  the  agencies  have  offered  contradictory  guidance  or  post  hoc  rationaliza- 
tions. Agencies  are  entitled  to  deference  only  when  their  interpretation  ia  longstand- 
ing and  well-known.'  In  fact,  this  principle  was  created  to  protect  members  of  the 
piiblic  who  relied  upon  such  longstanding  interpretations  from  being  subjected  to 
the  uncertainty  of  an  agency  change  of  mind  without  notice.  In  aajudicating  an 
agency's  claim  for  penalties  the  judicial  branch  and  not  the  agency  determines  what 
a  regulation  means.  As  Chief  Justice  Marshall  stated  in  Marbury  v.  Madison,  2  U.S. 
(lCranch)60(1803): 

It  is  emphatically  the  province  and  duty  of  the  judicial  department  to  say 
what  the  law  is.  lliose  who  can  apply  the  rule  to  particular  cases,  must  of 
necessity  expound  and  interpret  that  rule. 

Id.  at  73.  Although  the  interpretation  put  forward  by  an  agency  should  be  consid- 
ered, "the  legal  standard  to  be  applied  is  ultimately  for  the  courts  to  decide  and  en- 
force." Coca  Cola  Co.  v.  Atchison,  Topeka  &  Santa  Fe  Ry..  608  F.2d  213,  223  (5th 
Cir.  1979). 

Significantly,  the  "Chevron"  doctrine  of  judicial  deference  does  not  apply  to  an 
agency's  interpretation  of  its  own  regulations.  See  Chevron  U.SA..  Inc.  v.  Natural 
Resources  Defense  Council,  467  U.S.  837  (1984).  Chevron  answers  only  the  question 
of  whether  an  agency  has  acted  within  the  scope  of  its  statutory  authority,  as  de- 
fined by  Congress,  in  promulgating  a  regulation.  An  agency  therefore  cannot  rely 
on  Chevron  to  shield  its  interpretation  oi  an  ambiguous  regulation  from  searching 
judicial  review. 

Chevron  sets  out  a  two-step  test  for  determining  when  to  accord  deference  to  fed- 
eral agency  interpretations  of  statutory  provisions,  holding  that  where  a  statute  is 
ambiguous  (step  two  of  the  Chevron  analysis),  the  judiciary  must  defer  to  a  reason- 
able interpretation  of  the  statute  offered  by  the  agency  charged  with  administering 
the  statute.  Chevron  deference  to  agency  interpretation  recognizes  the  judiciary's 
limited  policymaking  role.  See,  e.g..  Chevron,  467  U.S.  at  845;  City  of  Chicago  v.  En- 
vironmental Defense  Fund.  114  S.  Ct.  1588,  1592  (1994)  (interpreting  EPA  regula- 
tion in  light  of  RCRA's  express  policy).  Thus,  Chevron  is  concerned  with  understand- 
ing how  Congress  intended  to  treat  a  specific  issue,  and  then  determining  whether 
a  given  agency  action  is  within  the  scope  of  the  authority  granted  the  agency  by 
Congress. 

With  respect  to  regulatory  interpretation,  however,  if  a  regulation's  meaning  can 
be  readily  discerned  by  simply  reading  its  text,  then  the  agency,  the  author  of  the 
regulatory  standard,  should  not  be  able  to  further  "interpret  the  regulation.  See  Di- 
amond Rooting  V.  OSHRC,  528  F.2d  645,  649  (5th  Cir.  1976)  (a  regulation  cannot 
be  construed  to  mean  what  the  agency  intended  but  did  not  adequately  express). 
If,  however,  the  regulation  is  ambiguous  and  susceptible  of  various  interpretations, 
then  the  agency  cannot,  in  an  enforcement  action,  advance  one  particular  interpre- 
tation of  the  regulation,  claim  Chevron  deference,  and  extract  penalties  from  its  tar- 
geted defendant  all  at  the  same  time.  If  an  agency  were  allowed  to  determine  that 
its  own  regulations  are  "ambiguous"  (step  one  of  the  Chevron  test)  and  then  "inter- 
pret" them  so  as  to  find  a  person  in  non-compliance.  Chevron  deference  would  be 
converted  into  a  trap  for  the  regulated  community.® 

Moreover,  inconsistent  or  vacillating  agency  interpretations  are  entitled  to  little, 
if  any,  deference.  See,  e.g.,  I.N.S.  v.  Cardoza-Fonseca,  480  U.S.  421,  444  n.  30  (1987) 
("an  agency  interpretation  which  confiicts  with  the  agency's  earlier  interpretation  is 
entitled  to  considerably  less  deference  than  a  consistently  held  agency  views");  Watt 
V.  Alaska,  451  U.S.  259,  272-73  (1981)  (reduced  deference  accorded  to  agency  inter- 


«Wald,  P.,  "Environmental  Postcards  From  the  Edge:  The  Year  That  Was  and  the  Year  That 
Might  Be,"  26  ELR  10182,  10187  (News  &  Analysis  April  1996). 

"fSee  Udall  v.  Tollman,  380  U.S.  1  (1965). 

8 Moreover,  a  statutory  interpretation  made  by  an  agency  only  recently  provides  no  evidence 
of  the  legitimacy  of  the  agency's  interpretation  at  all.  See  Georgetown  Univ.  Hosp.  v.  Sullivan, 
934  F.2d  1280.  1283  n.  3  (D.C.  Cir.  1991)  (Chevron  deference  is  not  available  where  there  is 
no  ruling,  regulation,  or  policy  statement  explaining  the  interpretation). 
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pretation  that  conflicts  with  interpretation  issued  at  time  regulation  was  promul- 
gated); United  States  v.  Paddack,  825  F.2d  504,  512  (D.C.  Cir.  1987)  (agency  vacilla- 
tion may  result  in  latest  interpretation  receiving  no  deference  at  all);  Guo  Chun  Di 
V.  Carroll.  842  F.  Supp.  858,  866  (E.D.  Va.  1994);  see  also  Homemakers  North  Shore. 
Inc.  V.  Bowen.  832  F.2d  408,  412  (7th  Cir.  1987)  (agency  waffling  may  constitute 
an  attempt  to  avoid  the  notice  and  comment  requirements  of  the  Administrative 
Procedure  Act). 

Even  where  an  agency's  interpretation  of  a  regulation  may  be  entitled  to  some 
deference,  courts  still  have  a  duty  to  interpret  the  regulation.  Construction  of  the 
regulation  is  a  legal  determination,  and  the  final  interpretation  is  a  question  of  law 
for  the  judicial  branch.  Judicial  review  cannot  be  so  blind  and  uncritical  as  to  be- 
come a  rubberstamping  of  the  agency's  interpretation.  Batterton  v.  Francis.  432  U.S. 
416,  425  (1977)  ("[A]  court  is  not  required  to  give  efTect  to  an  interpretive  regula- 
tion."). Deference  is  not  a  license  for  an  agency  effectively  to  rewrite  a  regulation 
through  interpretation.  An  agency  must  abide  by  its  regulations  as  written  until  it 
rescinds  or  amends  them.  See  United  States  v.  Nixon.  418  U.S.  683,  695-96  (1974). 

Significantly,  and  consistent  with  applicable  law,  the  Regulatory  Fair  Warning 
Act  also  precludes  an  agency  frem  deferring  to  its  own  interpretation  of  a  regulation 
during  the  administrative  enforcement  process.  As  aptly  summarized  in  one  admin- 
istrative decision,  fair  and  effective  enforcement  is  tied  directly  to  clear  regulations: 

In  order  to  continue  to  enjoy  the  confidence  of  the  regulated  community, 
the  public,  and  the  courts  in  the  conduct  of  its  enforcement  activities,  the 
government  must  "occasionally  bear  the  consequences  of  unclear  wording  in 
the  detailed  and  extensive  implementing  regulations  for  its  statutory  re- 
sponsibilities." This  should  be  regarded  as  a  small  price  to  pay  for  the 
maintenance  of  credibility  and  public  trust,  and  for  a  reputation  of  fairness 
in  dealing  with  the  regulated  Community.^ 

Since  an  increasing  number  of  agency  enforcement  actions  are  initiated  through  the 
administrative  process,  it  is  critical  to  protect  citizens  from  penalties  resulting  from 
agency  interpretations  of  ambiguous  and  unclear  regulations  in  the  administrative 
as  well  as  the  judicial  context. 

rv.  CASE  STUDY:  ENVIRONMENTAL  ENFORCEMENT  AND  UNCLEAR  REGULATIONS— LOSING 
SIGHT  OF  THE  GOAL  OF  ENVIRONMENTAL  PROTECTION 

Each  year  the  federal  government  brings  thousands  of  cases  (administrative,  civil 
and  criminal)  against  American  companies  for  violations  of  environmental  regula- 
tions. These  companies  end  up  paying  hundreds  of  millions  of  dollars  in  penalties, 
tens  of  millions  of  dollars  in  attorneys  fees,  and  a  hundred  or  more  individuals  actu- 
ally go  to  federal  prison  for  these  violations.  Over  two  hundred  lawyers  at  the  De- 
partment of  Justice,  and  hundreds  of  lawyers  at  EPA,  supported  by  thousands  of 
investigators,  technicians,  legal  assistants  and  other  support  personnel,  form  the 
vanguard  of  the  environmental  enforcement  program.  The  FBI,  Fish  and  Wildlife 
Service,  Forest  Service,  Defense  Department,  Customs  Service  and  many  other 
agencies,  contribute  the  efibrts  of  their  employees  to  the  program  as  well.  U.S.  At- 
torneys in  the  ninety-four  separate  judicial  districts  have  developed  their  own  inde- 
pendent environmental  enforcement  programs,  drawing  upon  state  and  local  re- 
sources in  addition  to  federal  capabilities.  This  massive  prosecutorial  machine  has 
been  built  virtually  from  scratch  in  little  more  than  a  decade.  Its  single-minded  pur- 
pose: to  prosecute  violations  of  environmental  regulations. 

This  massive  build-up  of  prosecutorial  might  was  justified  in  the  early  days  of  en- 
vironmental regulation  (late  70's  and  early  80's)  on  the  ground  that,  given  the  tre- 
mendous cost  of  new  environmental  regulations,  companies  had  a  strong  incentive 
to  cheat.  Moreover,  the  advent  of  environmental  regulation  required  a  major  change 
in  corporate  culture  to  place  it  high  on  the  list  of  priorities  of  corporate  manage- 
ment. Thus,  many  high-profile  cases  were  brought  against  Fortune  500  companies 
to  "send  a  message  to  Corporate  America"  that  disregard  of  the  environmental  laws 
would  not  be  tolerated.  That  effort  was  largely  successful.  Today,  environmental 
compliance  is  a  major  priority  of  most  companies,  and  America  spends  an  estimated 
$300  billion  per  year  to  protect  the  environment. 

But  the  environmental  enforcement  program  has  not  yet  adjusted  to  the  reality 
that  most  companies  comply  with  most  major  environmental  regulations  almost  all 
of  the  time.  EPA's  anachronistic  view  places  environmental  enforcement  at  the  dead 
center  of  environmental  regulation,  assuming  that  every  company  will  violate  the 


9/n  re  Phibro,  EPA  Docket  No.  CAA-R6-P-9-LA-92002  at  12  (Oct.  5,  1994)  (quoting  In  re 
K.O.  Mfg.,  Inc.,  Docket  No.  EPCRA-VII-89-T-611  at  17  (Feb.  28,  1993)). 
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environmental  law  given  half  a  chance.  As  Lois  Schifler,  head  of  the  Justice  Depart- 
ment's Environment  Division,  stated  in  a  September  1995  interview:  "We  plainly 
think  that  enforcement  is  what  drives  getting  clean  air,  and  clean  water,  ana  clean 
land."  More  and  more  investigators  and  prosecutors  are  left  chasing  fewer  and  fewer 
bona  fide  violations  of  important  environmental  regulations,  even  as  they  try  to  jus- 
tify annual  increases  in  their  budgets.  Predictably,  the  result  is  that  marginal  cases 
are  routinely  being  brought  in  a  frantic  effort  to  file  more  cases,  collect  more  pen- 
alties and  put  more  people  in  jail  than  last  year.  In  its  pursuit  of  technical  and  pa- 
perwork violations,  tne  environmental  enforcement  program  has  lost  sight  of  its  pur- 
pose— protection  of  the  environment. 

Examination  of  the  environmental  enforcement  docket  discloses  far  too  many 
cases  in  which  actual  environmental  injury  (or  even  the  threat  of  injury)  is  totally 
lacking.  A  good  example  is  the  recent  prosecution  of  General  Electric  Company  (also 
discussed  aoove  in  Part  II  of  this  testimony)  for  recycling  its  solvent  rather  than 
disposing  of  it  as  the  regulations  required.  Refusing  to  impose  a  penalty,  the  GE 
court  said: 

.  .  .  [GE's  actions]  reduced  the  amount  of  contaminated  materials,  thus 
producing  environmental  benefits.  Despite  those  benefits,  EPA  charged  the 
Company  with  violating  the  PCB  disposal  regulations.  i° 

This  is  not  to  say  that  the  environmental  enforcement  program  is  not  needed. 
Given  the  enormous  cost  of  environmental  regulations,  environmental  enforcement 
is  still  necessary  to  ensure  that  companies  toe  the  line.  But  the  time  has  come  to 
sort  out  those  cases  which  should  be  brought  from  those  which  are  being  brought 
just  because  they  can  be  brought.  The  federal  environmental  enforcement  program 
must  be  redirected  toward  its  original  and  only  purpose — environmental  protection. 

K  environmental  regulations  are  so  complex  that  they  cannot  be  understood  or 
complied  with,  the  failure  is  in  the  regulation,  not  the  regulated  conmiunity.  Envi- 
ronmental regulations  are  promulgatea  to  protect  the  environment,  and  they  are  ef- 
fective only  to  the  extent  that  their  regulatory  requirements  are  known  and  under- 
stood by  American  business.  A  regulation  which  is  ambiguous  or  contradictory,  or 
so  complicated  that  it  cannot  be  understood,  fails  to  protect  the  environment  be- 
cause tne  regulated  community  cannot  figure  out  what  it  is  supposed  to  do  and 
therefore  does  not  do  it. 

Don  Clay,  recent  past  EPA  Assistant  Administrator  for  the  Office  of  Solid  Waste 
and  Emergency  Response  and  a  long-time  EPA  career  employee  before  that,  says 
of  the  Solid  Waste  program's  regulations  classifying  waste  as  hazardous  or 
nonhazardous,  "only  about  five  people  in  the  agency  actually  know  what  a  hazard- 
ous waste  is."  Yet  this  is  one  ol  dozens  of  EPA  regulatory  programs  which  compa- 
nies must  comply  with  each  day,  at  the  risk  that,  if  they  interpret  the  regulations 
incorrectly,  they  may  be  prosecuted  civilly  or  criminally. 

The  root  of  the  problem  lies  in  the  fact  that  EPA  and  the  Justice  Department 
measure  the  success  of  the  environmental  enforcement  program  not  on  the  basis  of 
environmental  improvements  made,  but  rather  on  the  number  of  convictions  und  the 
size  of  penalties  obtained.  In  its  annual  report  detailing  the  accomplishments  of  the 
environmental  crimes  program  for  fiscal  year  1994,  EPA  measured  its  success  this 
way: 

EPA's  criminal  enforcement  program   set  new   records  in   several  cat- 
egories, including  220  referrals  to  the  Department  of  Justice  (36  percent 
more  than  the  record  of  140  set  in  fiscal  year  93),  criminal  charges  brought 
against  250  individual  and  corporate  defendants  (40  percent  more  than  the 
record  of  161  set  in  fiscal  year  93),  and  99  years  worth  of  jail  sentences  im- 
posed (25  percent  more  than  the  74.3  years  of  incarceration  imposed  in  fis- 
cal year  93). 
These  statistics  are,  in  turn,  used  to  justify  annually  increasing  environmental  en- 
forcement budgets.  The  Justice  Department  now  has  31  full-time  environmental 
prosecutors,  a  four-fold  increase  since  1986.  In  turn,  these  "new  hires"  must  create 
still  more  prosecutions,  feeding  the  vicious  cycle  that  leads  to  next  year's  enforce- 
ment report  and  budget  request.  For  example,  186  indictments  and  168  pleas  or  con- 
victions were  entered  in  1993,  compared  to  40  indictments  and  40  pleas  or  convic- 
tions entered  in  1983. 

In  conseauence,  environmental  enforcers  are  driven  to  pursue  ever  more  marginal 
cases  based  on  ever  more  attenuated  interpretations  of  the  law.  The  result  is  a  regu- 
lated community  for  whom  environmental  enforcement  cases  are,  all  to  often,  not 


^0  General  Electric.  53  F.3d  at  1327. 
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a  punishment  for  something  they  did  wrong  but  an  arbitrary  attack  by  the  govern- 
ment for  an  alleged  technical  violation  of  a  rule  so  complex  and  incomprehensible 
that  they  could  not  comply  with  it  no  matter  how  hard  they  tried. 

Environmental  enforcement  can  and  should  be  governed  by  seven  clear  principles. 
They  are:  (1)  Environmental  enforcement  litigation  should  advance  the  goal  of  envi- 
ronmental protection.  (2)  Environmental  enforcement  actions  should  be  brought  only 
for  clear  violations  of  clearly  written  regulations.  (3)  The  severity  of  the  penalty  im- 
posed should  match  the  severity  of  the  offense.  (4)  Criminal  prosecutions  should  be 
reserved  for  intentional  offenses.  (5)  Citizens'  suits  should  be  brought  to  advance  en- 
vironmental goals,  not  private  interests.  (6)  The  success  of  the  environmental  en- 
forcement program  should  be  measured  by  environmental  improvement.  (7)  EPA 
should  actively  assist  companies  (especially  small  businesses)  in  attaining  compli- 
ance and  avoiding  violations  of  environmental  regulations. 

The  plain  fact  is,  that  as  long  as  success  is  measured  in  numbers  of  cases  filed 
and  penalties  obtained,  we  will  continue  to  see  the  waste  and  heartache  of  unneces- 
sary and  unjustified  environmental  prosecutions,  observed  in  a  significant  portion 
of  the  enforcement  program.  Cases  which  are  easy  to  prove  (e.g.,  paperwork  viola- 
tions, technical  permit  violations  and  other  infractions  required  to  be  reported  under 
existing  law)  will  be  pursued,  while  cases  which  are  harder  to  prove  (e.g.  midnight 
dumping  of  waste  or  emission  of  hazardous  air  poUutants)  will  go  unprosecuted. 
Today  there  are  certainly  intentional  violations  of  clear  environmental  mandates 
that  deserve  prosecution,  but  these  cases  are  not  necessarily  the  focus  of  the  envi- 
ronmental enforcement  program.  The  time  has  come  to  point  environmental  enforce- 
ment in  the  right  direction — serving  a  goal  of  environmental  protection,  and  not  the 
goal  of  racking  up  convictions  and  penalties. 

CONCLUSION 

Unclear  and  inconsistent  regulations  undermine  respect  for  the  regulatory  proc- 
ess, and  unfairly  penalize  those  who  try  their  best  to  comply  with  indecipherable 
regulations.  In  contrast,  common  sense  dictates  that  clear  and  consistently-applied 
regulations  improve  compliance  and  enforcement,  and  increase  respect  by  Ameri- 
cans for  the  regulatory  practices  of  the  federal  government.  Although  agencies  have 
made  some  progress  m  the  last  year  in  drafting  clearer  regulations  and  providing 
guidance,  systemic  change  has  not  occurred.  Citizens  remain  subject  to  tens  of  thou- 
sands of  unclear  and  inconsistently  implemented  and  enforced  regulations,  with  po- 
tential exposure  to  millions  of  dollars  in  penalties  for  unwitting  violations.  Legisla- 
tion such  as  the  Regulatory  Fair  Warning  Act,  together  with  other  legislative  im- 
provements to  the  regulatory  process,  unquestionaoly  will  improve  compliance  and 
enforcement  efforts,  increase  respect  for  the  regulatory  process,  and  better  fiilfiU  the 
purposes  of  the  implementing  legislation. 

I  congratulate  the  Subcommittee  for  addressing  this  important  issue,  and  I  would 
be  pleased  to  answer  any  questions  you  may  have  concerning  my  testimony. 

Mr.  Gekas.  We  thank  you,  and  we  turn  to  Mr.  Hawkins. 

STATEMENT  OF  DAVID  G.  HAWKINS,  SENIOR  ATTORNEY, 
NATURAL  RESOURCES  DEFENSE  COUNCIL 

Mr.  Hawkins.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee,  and  thank  you  for  inviting  Natural  Resources  Defense 
Council  to  testify  today. 

Let  me  start  off  by  agreeing  with  Mr.  Marzulla  that  rules  should 
be  clear.  I  think  the  issue,  however,  is  what  should  the  remedy  be 
when  there  is  a  claim  made  that  a  rule  is  not  clear.  That's  really 
what  the  focus  of  H.R.  3307  is  and  I  would  submit  with  respect 
that  the  remedy  proposed  in  that  bill  will  create  more  problems 
than  it  will  solve.  Let  me  make  four  points,  briefly. 

The  first  is  that  the  bill  is  not  needed  to  protect  small  businesses 
from  claims  of  unclarity.  As  Mr.  Marzulla  has  pointed  out.  Con- 
gress just  last  month  enacted  and  the  President  signed  the  Small 
Business  Regulatory  Enforcement  Fairness  Act.  That  law  specifi- 
cally requires  agencies  to  make  compliance  assistance  guides  avail- 
able ana  it  specifically  authorizes  the  courts  to  take  the  content  of 
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those  guides  into  account  in  deciding  whether  and  how  much  of  a 
penalty  to  impose. 

Second,  the  bill  is  not  needed  to  protect  big  business,  either. 
First  of  all  they  have  significant  resources,  but,  second,  the  courts 
and  agencies  already  do  take  claims  of  lack  of  clarity  into  account 
in,  again,  deciding  whether  to  bring  a  case  in  the  first  instance  and 
what  type  of  penalty  to  seek  if  they  do  decide  to  bring  the  case. 

Third,  the  bill  goes  beyond  the  concept  of  fair  warning.  Now  the 
first  subsection  of  the  bill  creates  a  fair  warning  defense,  but,  re- 
markably, the  bill  goes  on  to  say  that  even  if  the  rules  and  associ- 
ated documents  do  provide  fair  warning  there  are  three  additional 
defenses.  So  you  have  this  remarkable  situation  that  even  if  the 
rule  establishes  and  provides  fair  warning,  nonetheless,  additional 
defenses  are  created.  It's  difficult  to  understand  the  logic  behind 
that,  but  that  is  what  the  bill  provides. 

As  an  example,  the  second  defense  is  the  violator's  own  interpre- 
tation of  the  rules.  This  has  been  dubbed  the  Descartes  defense:  I 
think  I'm  complying;  therefore,  I  am  complying.  But  it  really  cre- 
ates potential  for  enormous  mischief.  The  second  is  the  concept  of 
getting  a  letter  from  a  State  official  saying  that  the  entity  is  in 
compliance  or  exempt.  But  this  creates  fundamental  problems  in  a 
system  of  Federal  rules  and,  after  all,  it's  important  to  remember 
we're  not  talking  about  interpreting  State  rules  here.  We're  talking 
about  interpreting  a  rule  which  is  a  Federal  rule.  And  it  should  be 
incumbent  on  both  the  State  officials  and  the  entities  that  are  sub- 
ject to  Federal  rules  to  make  reasonable  inquiries  of  the  Federal 
agencies  to  find  out  what  the  Federal  Government  thinks  the  Fed- 
eral rule  means. 

It  doesn't  make  sense,  in  dealing  with  problems  like  environ- 
mental pollution  that  cross  State  borders,  to  have  two  different  in- 
terpretations of  the  very  same  sentence  in  a  Federal  rule,  and  yet 
you  would  encourage  that  type  of  development  by  creating  this 
kind  of  imprimatur  associated  with  a  State  letter.  So  you  could 
have  an  admitter  of  toxic  pollutants  located  along  the  Potomac 
River  and  have  diff'erent  interpretations  depending  on  whether  it 
was  located  on  the  Virginia  side  of  the  border  or  the  Maryland  side 
of  the  border.  Or  take  a  small  business,  a  dry-cleaning  operation 
that  might  three  locations — one  in  D.C.,  one  in  Virginia,  one  in  the 
Maryland  suburbs.  Do  you  really  want  to  create  a  situation  where 
that  drycleaner  has  three  different  interpretations  of  the  rule  that 
it  is  supposed  to  be  deciding  whether  to  rely  on?  The  very  same 
single  Federal  rule?  I  hope  not. 

The  fourth  point  is  that  the  bill  sweeps  far  too  broadly  in  creat- 
ing an  absolute  bar  on  penalties.  And,  Congressman  Scott,  you 
raised  good  questions  about  the  nature  of  what  should  be  done  in 
certain  cases.  But,  even  taking  the  chairman's  comment  about 
changing  the  term  "sanction"  to  "penalties,"  penalty  is  a  very  broad 
term.  If  I  underpay  my  income  taxes,  I  am  subject  to  a  penalty. 
That  penalty  represents  interest  that  I  owe  the  Government  on  the 
fact  that  I  didn't  pay  my  taxes,  that  I  kept  that  $1,000  or  whatever 
it  was  in  my  bank  account,  earning  interest  on  it.  And,  yes,  I  can 
be  assessed  a  penalty  for  not  having  done  that.  Do  you  really  want 
to  create  a  situation  where  every  taxpayer  in  the  country  is  able 
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to  argue,  Well,  I  thought  I  had  paid  the  full  amount.  I  don't  owe 
you  that  interest. 

A  second  example  of  a  penalty  is  an  economic  benefit  penalty. 
Large  corporations,  when  tney're  faced  with  an  environmental  com- 
pliance obligation,  they  may  be  faced  with  a  choice  of  interpreting 
the  rule  one  way  and  spending  $10  million  to  install  some  equip- 
ment. Or,  they  may  decide  to  interpret  the  rule  a  different  way  and 
keep  that  $10  million  in  the  bank  and  earn  interest  on  it  while 
their  competitor  spends  the  $10  million  and  cleans  up  their  act.  Do 
you  really  want  to  allow  that  competitor  that's  gained  an  unfair  ad- 
vantage to  be  able  to  say  10  years  later.  Oh,  well  I  don't  owe  any- 
body anything. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Hawkins  follows:] 

Prepared  Statement  of  David  G.  Hawkins.  Senior  Attorney,  Natural 
Resources  Defense  Council 

Thank  you  for  inviting  the  Natural  Resources  Defense  Council  (NRDC)  to  testify 
today  on  the  "Regulatory  Fair  Warning  Act"  (H.R.  3307).  NRDC  is  a  national  mem- 
bership organization,  founded  in  1970,  dedicated  to  protection  of  human  health  and 
the  environment. 

NRDC  has  worked  on  behalf  of  its  members,  which  number  about  250,000  people 
throughout  the  United  States,  to  carry  out  goals  that  the  American  public  strongly 
supports:  environmental  quality  that  is  free  from  manmade  threats  to  human  health 
and  that  preserves  and  enhances  the  wonderful  diversity  of  natural  resources  with 
which  America  has  been  blessed. 

America's  environmental  quality  is  among  the  best  in  the  world.  We  have  made 
enormous  progress  in  reducing  health  risks  and  restoring  our  air  and  water  over 
the  last  quarter  century,  due  in  very  large  part  to  landmark  environmental  laws 
passed  by  Congress  since  1970.  But  the  laws  by  themselves  are  only  pieces  of  paper; 
it  is  respect  for  the  Nile  of  law  and  effective  compliance  with  these  laws  that  is 
needed  to  protect  public  health  and  environmental  quality  from  harm  due  to  unlaw- 
ful actions  by  persons  subject  to  our  laws. 

Mr.  Chairman,  members  of  the  subcommittee,  NRDC  opposes  enactment  Of  H.R. 
3307.  We  do  so,  first,  because  Congress  has  just  enacted  a  law  addressing  the  sub- 
ject of  "regulatory  fair  warning"  and  we  believe  a  new  statute  is  not  needed  to  ad- 
dress the  legitimate  issues  that  have  motivated  this  bill.  As  to  the  specific  provi- 
sions of  the  bill,  we  believe  they  would  undermine  incentives  for  compliance  and 
could  interfere  with  timely  and  efiective  enforcement  of  critical  laws  designed  to 
protect  health,  safety,  and  the  environment  as  well  as  other  vital  federal  laws. 

Mr.  Chairman,  in  introducing  H.R.  3307  you  indicated  that  your  primary  concern 
was  to  address  the  plight  of  the  small  businessman  who  is  charged  with  a  violation 
of  a  federal  rule  of  which  he  had  little  or  no  knowledge.  NRDC  supports  efforts  to 
improve  understanding  of  environmental  requirements  by  small  and  large  busi- 
nesses alike.  After  all,  pollution  may  not  be  reduced  if  the  operator  of  the  pollution 
source  does  not  know  aoout  rules  governing  the  source's  releases.  However,  we  be- 
lieve H.R.  3307  is  not  an  appropriate  or  necessary  measure  to  remedy  lack  of  knowl- 
edge of  federal  rules. 

Congress  has  just  enacted  the  "Small  Business  Regulatory  Enforcement  Fairness 
Act  of  1995"  (Pub.  L.  104-121)  ("SBREFA")  to  address  the  compliance  needs  of  small 
business.  This  law  contains  several  initiatives  designed  to  provide  additional  infor- 
mation to  small  entities  regarding  the  requirements  of  federal  rules.  First,  section 
212  of  the  Act  requires  agencies  to  issue  compliance  guides  for  rules  affecting  small 
entities.  Second,  section  213  requires  agencies  to  answer  inquiries  from  small  enti- 
ties regarding  compliance  issues.  Third,  section  214  expands  the  functions  of  Small 
Business  Development  Centers  to  include  "providing  information  to  small  business 
concerns  regarding  compliance  with  regulatory  requirements." 

The  SBREFA  Act  also  contains  a  remedy  to  address  claims  of  unclear  regulatory 
requirements.  The  Act  provides  that  in  judicial  or  administrative  actions  against  a 
small  entity,  the  content  of  the  compliance  guides  as  well  as  responses  provided  to 
small  entity  inquiries  may  be  considered  as  "evidence  of  the  reasonableness  or  ap- 
propriateness of  any  proposed  fines,  penalties  or  damages."  Thus,  the  agency  or  a 
court  is  authorized  to  reduce  or  waive  penalties  based  on  claims  that  a  rule's  re- 
quirements are  unclear.  Given  these  provisions  of  SBREFA,  we  believe  the  appro- 
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priate  course  of  action  for  Congress  on  this  issue  is  to  monitor  that  law's  implemen- 
tation rather  than  enacting  another  law. 

Turning  to  the  specific  provisions  of  H.R.  3307,  we  believe  the  bill  would  threaten 
citizen's  environmental  and  health  interests  by  unreasonably  interfering  with  en- 
forcement actions  and  by  reducing  the  compliance  incentives  now  provided  by  civil 
and  criminal  penalty  liability.  The  bill  would  bar  the  courts  and  agencies  from  im- 

Rosing  a  civil  or  criminal  penalty  on  violators  of  federal  requirements  based  on 
awed  claims  of  "reliance"  on  invalid  interpretations  of  the  requirements.  The  bar 
on  penalties  would  remove  one  of  the  most  important  incentives  for  voluntary  com- 
pliance that  exists  under  the  law.  Where  rules  require  persons  to  make  significant 
investments  to  comply,  as  is  often  the  case  for  major  pollution  control  requirements, 
a  violator  that  delays  compliance  can  enjoy  a  significant  economic  advantage  over 
competitors  who  comply  on  time,  unless  the  violator  is  liable  for  penalties  covering 
the  period  of  delay. 

If  the  only  liabilitv  that  a  violator  faces  is  a  court  order  directing  it  to  comply  .in 
the  future,  there  will  be  a  powerful  economic  incentive  for  current  violators  to  sim- 
ply "wait  until  they  are  caught."  The  liability  for  penalties  covering  the  period  of 
noncompliance  is  a  critical  deterrent  for  this  type  of  harmful  behavior.  Unfortu- 
nately, by  removing  the  threat  of  penalties,  H.R.  3307  would  encourage  persons  who 
are  violating  federal  rules  to  "fix"  their  problem,  not  by  coming  into  compliance  but 
by  creating  clever  arguments  that  they  "thought  they  were  in  compliance. 

While  not  your  intent  Mr.  Chairman,  H.R.  3307  erects  broad  statutory  shields 
that  in  practice  would  provide  knowing  violators  immunity  from  any  penalties.  As 
for  persons  who  are  acting  in  genuine  good  faith,  the  current  equitable  powers  of 
the  courts  and  policies  of  the  government  are  adec|uate  to  allow  fair  and  appropriate 
consideration  of  the  violator's  conduct  in  determining  penalty  liability. 

H.R.  3307  establishes  four  independent  grounds  that  would  prohibit  agencies  and 
courts  from  imposing  penalties  on  violators  of  federal  rules.  The  first  ground  for  the 
penalty  bar  is  a  finmng  that  rule  and  other  reasonably  available  information  failed 
to  give  the  violator  "fair  warning  of  the  conduct  that  the  rule  prohibits  or  re- 
quires." ^  It  may  be  appropriate  to  consider  such  a  claim  as  grounds  for  reducing 
penalties  but  H.R.  3307  goes  too  far  in  three  major  respects. 

First,  it  is  not  appropriate  to  impose  a  total  bar  on  penalties.  Claims  regarding 
a  rule's  clarity  usually  are  very  fact  specific  and  the  appropriate  adjustment  of  pen- 
alty liability  may  range  from  no  adjustment  to  a  complete  waiver.  Courts  and  agen- 
cies should  not  be  denied  the  ability  to  craft  a  response  that  fits  the  facts  of  each 
case. 

Second,  an  across-the-board  mandate  that  forces  an  evaluation  of  "fair  warning" 
claims  for  all  federal  rules  is  unwise.  Does  Congress  really  want  to  force  the  Inter- 
nal Revenue  Service  to  have  to  conduct  "fair  warning"  proceedings  before  it  can  col- 
lect interest  penalties  from  underpayment  of  taxes/  Does  Congress  want  to  confer 
an  comjjetitive  advantage  on  firms  that  have  delayed  making  required  pollution  con- 
trol investments  for  years  while  their  competition  has  acted  to  meet  their  obliga- 
tions? 

Third,  H.R.  3307  does  not  stop  with  claims  based  on  lack  of  fair  warning.  Remark- 
ably, the  bill  includes  three  additional  independent  grounds  for  barring  penalties. 
This  means  even  if  the  court  finds  that  the  rule  did  give  the  violator  fair  warning, 
that  the  bill  would  bar  penalties  based  on  these  other  grounds.  It  is  difiicult  to  un- 
derstand any  legitimate  policy  basis  for  barring  penalties  when  the  rule  and  other 
reasonably  available  information  gave  fair  warning  to  the  violator  of  the  required 
conduct.  However,  this  is  precisely  what  H.R.  3307  would  require.  Let  me  turn  to 
these  additional  grounds  for  barring  penalties. 

The  second  ground  for  a  bar  on  penalties  is  a  finding  that  the  violator  "reasonably 
and  in  good  faith  determined"  that  it  was  in  compliance.  This  has  been  dubbed  the 
"Descartes"  defense:  "I  think  I'm  complying,  therefore  I  am  complying."  As  just  men- 
tioned, this  bar  is  available  even  if  the  court  already  has  found  that  the  rule  and 
other  information  gave  the  violator  fair  warning  of  its  obligations.  The  effect  of  the 
second  bar  is  to  prohibit  the  assessment  of  even  a  single  dollar  of  penalties  against 
a  proven  violator  unless  the  government  or  citizens  can  prove  not  only  that  the  vio- 
lator was  wrong  in  his  self-evaluation  of  compliance  but  that  he  was  unreasonably 
wrong.  This  vague  test  will  be  difiicult  for  government  agencies  to  prove  and  nearly 
impossible  for  citizens.  Moreover,  the  bill  does  not  require  the  violator  to  make  any 
reasonable  inquiries  to  enforcement  authorities  before  resting  on  its  own,  erroneous 
interpretation.  While  competent,  good  faith  determinations  following  diligent  inquir- 
ies mi^t  warrant  a  mitigation  ofpenalties  in  appropriate  cases,  creating  a  total  bar 
on  any  {>enaltie8  is  unjustifiable. 


H.R.  3307,  §558(dXlXA)  and  §  1660(aXl). 
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Third,  the  bill  bars  penalties  when  the  violator  claims  it  relied  on  a  written  state- 
ment from  a  federal  or  a  State  ofTicial  "authorized  to  implement  or  assure  compli- 
ance" with  a  federal  rule.  This  bar  undermines  the  structure  of  all  federal  programs 
that  rely  on  shared  federal-State  enforcement. 

Many  federal  health,  safety,  and  environmental  programs  were  enacted  in  the 
first  instance  to  establish  a  solid  foundation  of  minimal  protections  that  would  be 
in  place  in  each  State.  For  a  variety  of  reasons,  including  employer  threats  of  mov- 
ing to  another  area.  States  operating  individually  were  often  unable  to  implement 
the  environmental  and  workplace  safety  programs  desired  bv  their  citizens.  The  es- 
tablishment of  minimum  federal  protection  programs  provides  an  important  means 
to  empower  the  States.  However,  H.R.  3307  would  roll  back  this  protection  by  invit- 
ing State  officials  to  hand  out  penalty  immunity  letters  in  a  process  with  no  safe- 
guards for  the  public. 

The  State  immunity  letter  provision  of  H.R.  3307  is  nothing  less  than  a  grant  of 
authority  for  State  officials  to  nullify  federal  law.  This  provision  invites  violators  of 
federal  rules  to  retjuest  merit  less  "compliance  determination"  letters  from  State 
agencies,  the  provision  invites  a  return  to  the  days  of  States  giving  away  the  rights 
of  the  citizens  to  a  clean  and  safe  environment  when  faced  with  employer  threats 
to  move  elsewhere.  Even  worse  than  in  the  past,  this  process  could  occur  in  secret, 
behind  the  facade  of  an  apparently  solid  protection  program. 

For  example,  a  new  project  like  a  hazardous  waste  dump  or  incinerator  could  be 
licensed  witn  broad  public  assurances  of  "full  compliance  with  stringent  environ- 
mental protection  standards,"  but  a  set  of  secret  "compliance  determination"  letters 
could  completely  erase  the  public  assurances.  The  bill  contains  no  provision  for  pub- 
lic availability  or  notice  of  these  letters,  nor  for  sharing  such  letters  with  relevant 
federal  agencies.  These  written  statements  could  be  "secret  law,"  known  only  to  the 
State  official  and  the  violator. 

The  bill's  bar  on  penalties  applies  regardless  of  whether  the  written  statement 
from  the  State  official  correctly  stated  the  federal  requirements  or  was  even  color 
ably  correct.  The  bill  does  not  require  the  violator  to  make  any  effort  to  contact  fed- 
eral officials  before  relying  on  a  State  official's  interpretation,  even  though  it  is  a 
federal  rule  that  is  being  interpreted.  The  phrase  "ofncial  authorized  to  implement" 
the  rule  is  vague  and  guarantees  abuses  where  letters  are  solicited  from  individuals 
who  are  not  authorized  to  render  compliance  determinations.  Again,  because  there 
are  no  standards  for  these  communications  or  requirements  for  disclosure  or  public 
availability,  abuses  are  invited  and  are  sure  to  uncorrected  for  long  periods  of^time. 

It  is  critical  to  emphasize  that  the  real  world  impact  of  these  improper  compliance 
assurances  is  not  simply  a  matter  of  whether  penalty  money  is  collected  from  a  vio- 
lator. Rather,  such  improper  assurances  will  contribute  to  a  course  of  conduct  that 
can  result  in  real  harm  to  the  public  from  unsafe  operations  and  releases  of  harmful 
pollutants  to  the  environment.  Once  a  violator  has  received  such  a  letter  its  incen- 
tive to  comply  would  be  dramatically  diminished  since  the  violator  could  assume 
that,  even  ii  caught  in  the  future,  it  would  be  immune  from  accrued  penalties  unless 
the  government  or  citizens  could  prove  that  the  violator's  reliance  was  not  "reason- 
able" or  that  all  material  facts  were  not  disclosed.  Because  the  bill  requires  no  docu- 
mentation of  the  process  for  seeking  a  compliance  letter,  there  may  be  no  informa- 
tion to  establish,  perhaps  years  later,  that  the  violator  failed  to  disclose  material 
facts.  Accordingly,  this  safeguard  is  more  theoretical  than  real. 

Fourth,  H.R.  3307  prohibits  agencies  and  courts  from  deferring  to  agency  interpre- 
tations of  its  rule  in  a  penalty  action  unless  the  interpretation  was  published  in  the 
Federal  Register  or  was  otherwise  available  to  the  violator.  This  provision  intro- 
duces addea  problems  for  the  courts.  If  the  relief  sought  in  an  action  includes  pen- 
alties for  past  violations  as  well  as  an  injunction  requiring  the  violator  to  come  into 
compliance,  does  the  prohibition  of  deference  to  the  agenc/s  interpretation  extend 
to  the  penalty  relief  only  or  to  the  remedial  injunctive  relief  as  well?  Is  the  sub- 
section intended  to  provide  a  broader  bar  to  penalties  than  the  bill's  "fair  warning" 
provision?  If  not,  it  is  redundant;  if  so,  it  is  unjustifiable. 

The  problems  with  the  H.R.  3307  are  severe  and  numerous  and  argue  against  pro- 
ceeding with  this  legislation.  The  bill  is  not  needed  for  those  responsible  citizens 
and  firms  that  have  made  good  faith  efforts  to  comply  with  federal  law,  for  the 
courts  and  agencies  have  demonstrated  that  penalty  mitigation  principles  are  avail- 
able to  address  meritorious  situations.  The  bill  would  harm  the  pubhc  by  reducing 
the  major  existing  economic  incentive  for  prompt  compliance.  It  would  harm  those 
who  comply  promptly  by  giving  their  less  responsible  competitors  a  cost-free  oppor- 
tunity to  reduce  operating  expenses  through  noncompliance  until  and  unless  they 
are  finally  discovered,  at  which  time  the  violators  would  be  allowed  to  keep  all  of 
their  illegitimate  savings  and  be  told  simply  to  obey  the  rules  that  others  have  been 
obeying  for  years. 
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Thank  you  for  the  opportunity  to  present  these  views.  I  am  happy  to  answer  any 
questions  you  may  have. 

Mr.  Gekas.  We  thank  the  gentleman  and  turn  to  Mr.  Hourcle. 

STATEMENT  OF  LAURENT  R.  HOURCLE,  CO-DIRECTOR,  ENVI- 
RONMENTAL LAW  PROGRAM,  AND  ASSOCIATE  PROFESSOR, 
ENVIRONMENTAL  LAW,  GEORGE  WASfflNGTON  UNIVERSITY 

Mr.  Hourcle.  Thank  you,  sir.  Thank  you  for  the  proper  pro- 
nunciation of  my  name,  which  is  rare,  for  which  I'm  appreciative. 
I'm  also  appreciative  of  being  here. 

Mr.  Gekas.  My  name  is  Gekas;  can  you  pronounce  that?  [Laugh- 
ter.] 

Mr.  Hourcle.  Yes,  sir. 

Mr.  Gekas.  That's  a  tough  one. 

Mr.  Hourcle.  And  I'm  very  appreciative  of  being  here  today  to 
offer  some  comments  on  this  proposed  legislation. 

Mr.  Gekas.  I  hate  to  interrupt  you.  I  didn't  see  the  gentleman 
from  Ohio,  Mr.  Chabot,  who  has  joined  us,  together  with  the  gen- 
tleman from  Georgia,  Mr.  Barr.  We  now  have  more  than  the  re- 
quired quorum  and  I'm  elated.  You  may  proceed. 

Mr.  Hourcle.  Thank  you,  sir.  I'd  like  to  start  by  saying  why  I 
think  this  bill  is  beneficial  and  then  take  an  opportunity  to  address 
some  of  the  comments  I've  heard  so  far  here  this  morning. 

I  think  the  most  beneficial  aspect  of  the  bill,  aside  from  that 
which  Mr.  Marzulla  addressed,  is  that  I  think  it's  fundamentally 
unfair  for  our  Grovernment  to  punish  somebody  for  something  for 
which  they  can't  possibly  understand  what  they  need  to  do  to  com- 
ply. I  think  the  fundamental  benefit  of  this  bill  is  that  it  really  lays 
out  a  roadmap  for  the  Federal  agencies  in  terms  of  the  kinds  of 
things  they  have  to  do  create  a  regulatory  structure  that  fosters 
compliance.  How  do  we  get  information  available  out  there  and 
how  do  we  get  it  out  there  in  understandable  form? 

I  think  before  the  recent  Small  Business  Fairness  Act  was 
passed,  I'd  be  more  concerned  about  agencies'  abilities  to  imple- 
ment the  latter  aspect  of  this  legislation.  That  is,  the  level  of  effort 
that  would  be  required  to  take  some  sometimes  fairly  arcane 
rules — and  I've  attached  a  little  exercise  I  did  with  my  class — I 
teach  RCRA  and  CERCLA,  which  Don  Clay  has  called  the  "cuckoo 
land"  of  regulations,  in  trying  to  drive  my  students  through  what's 
required  to  do  a  fairly  simple  regulatory  analysis  of  what  a  hazard- 
ous waste  is.  But  I  think  now,  with  the  Small  Business  Fairness 
Act  on  the  books  and  the  obligation  of  agencies  to  go  out  and  de- 
velop clear,  simple  pamphlets  for  what  is  required  for  compliance 
with  small  business,  I  think  that  effort,  modified  with  the  benefit 
of  electronic  distribution  systems  such  as  the  Internet,  really  gives 
agencies  and  industry  of  all  sizes  the  ability  to  clarify  what  is  re- 
quired for  compliance. 

Now,  as  I  go  through  some  comments  and  responses  to  com- 
ments, let  me  hit  a  couple  of  points,  and  one  of  those  I'm  going  to 
come  back  to  my  copanelist,  Mr.  Hawkins,  because  I  think  he  has 
some  excellent  things  that  we  need  to  think  about.  One  of  the  ear- 
lier comments,  and  Mr.  Hawkins  just  made  it  in  the  Descartes 
principle,  is  the  concept  of  reasonable  and  good  faith.  And  that, 
perhaps,  is  an  area  that's  subject  to  some  mischief  by  those  who 
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really  don't  want  to  comply.  But  I  think  it's  perfectly  appropriate, 
either  through  legislative  language  or  through  committee  report,  to 
really  do  what  I  think  was  the  intention  of  the  bill  and  whicn  I 
hope  is  the  intention  of  the  bill:  to  say  that  a  reasonable  good  faith 
requires  affirmative  acts.  It  is  some  good  faith  effort  to  try  to  un- 
derstand what  compliance  is.  And  I  tnink  that  does  what  the  law 
intends.  The  law  intends  that  people  be  compliant,  that  they  try  to 
protect  the  environment,  that  they  pay  their  taxes  in  the  proper 
way,  and  that  they  try  to  deal  properly  with  occupational  safety 
and  health  violations. 

One  of  the  other  comments — I'm  not  picking  on  Mr.  Hawkins,  but 
I  just  want  to  respond  to  a  couple  of  things — ^the  concept  of  differ- 
ing interpretations.  In  my  DOD  days,  when  I  had  the  responsibility 
for  several  thousand  facilities,  25,000  CERCLA  sites — and  the 
number  seems  to  be  growing  daily  and  I'm  glad  I'm  away  from  that 
problem — we  were  frequently  confronted  with,  frankly,  differing  in- 
terpretations— differing  among  the  regions,  differing  among  the 
State  legislatures,  and  I  don't  see  that  this  bill  adds  to  that  prob- 
lem. 

I  think,  really,  with  the  concept  of  getting  agencies  focused  on 
this  roadmap  to  what's  required  if  they  want  to  enforce,  that  the 
more  likely  outcome  is  that  agencies  who  want  to  do  that  are  going 
to  try  to  particularize  those  kinds  of  interpretations,  publish  them 
in  the  Federal  Register,  or  make  them  otherwise  available.  I  put 
a  lot  of  stock  in,  franklv,  "otherwise  available."  I've  got  to  admit, 
I  don't  read  my  Federal  Register  every  day  anymore,  but  when  I 
need  an  answer  to  something  I'll  find  that  through  the  Internet. 
Through  one  of  the  research  data  bases,  I  can  get  the  material.  I 
can  find  out  what's  in  the  Federal  Register.  I  can  only  find  on  my 
shelf  at  the  law  school  the  Code  of  Federal  Regulations.  But  so 
often  what  EPA  and  other  Federal  agencies  put  in  terms  of  inter- 
pretation— what  do  these  regulations  mean — is  in  the  Federal  Reg- 
ister preamble  and  not  in  the  more  available  printed  Code  of  Fed- 
eral Regulations. 

It's  sort  of  like — and  I've  been  around  the  congressional  process 
a  little  bit — sometimes  when  we're  in  doubt  about  what  a  law  real- 
ly says,  we  have  to  go  to  the  committee  reports.  And,  of  course, 
there's  a  hierarchy  of  interpretive  material  about  what  that  means. 
The  facility  with  congressional  intent  is  it's  fairly  easy  to  get  to 
that  kind  of  interpretive  material.  It  is  much  more  difficult  in  this 
arcane  area  of  Federal  regulations  to  get  to  that  kind  of  material 
if  we  want  to  have  a  system  of  law,  a  system  of  regulation  that's 
based  on  compliance  rather  than  enforcement. 

I've  got  other  points;  perhaps  we  can  take  them  in  questions. 
Thank  you,  sir, 

[The  prepared  statement  of  Mr.  Hourcle  follows:] 
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Prepared  Statement  of  Laurent  R.  Hourcle,  Co-Director,  ENviRONUffiNTAL 
Law  Program,  and  Associate  Professor,  Environmental  Law,  George  Wash- 
ington University 


I  am  honored  to  present  my  observations  to  this  subcommittee  in  their  consideration  of  the 
"Regulatory  Fair  Warning  Act." 

To  be  somewhat  philosophical,  it  is  with  both  pleasure  and  sadness  that  I  offer  my  comments 
Pleasure  that  this  is  a  sincere  effort  to  modestly  correct  a  potential  great  injustice,  but  sadness  that 
this  legislation  is  needed  at  all.  I  will  explain 

The  fundamental  issue  here  is  the  role  of  government  Is  it  to  be  mentor  and  guardian  of  the 
larger  public  interest,  or  should  it  have  a  more  myopic  focus  on  the  enforcement  process? 

I  view  this  issue  from  a  somewhat  unusual  perspective  I  am  relatively  new  to  being  an 
"academic."  My  position  at  the  University  follows  a  flill  career  in  the  military  that  was  divided 
approximately  half  as  a  prosecutor  or  enforcer  and  half  as  an  environmental  counsel  My  views  on 
this  issue  of  enforcement  and  compliance  and  the  relationship  between  them  crystallized  early  in  my 
military  career  when  I  served  as  the  staff  attorney  to  the  3320th  Retraining  Group,  the  Air  Force's 
"prison"  system  I  put  "prison"  in  quotes  as  our  real  goal  was  retraining  in  terms  of  converting  errant 
servicemen  and  women-those  court-martialed  or  facing  adverse  discharge—  to  the  wisdom  of  being 
"compliant"  and  returning  to  active  duty.  In  that  period  of  our  history,  return  to  duty  was 
synonymous  with  the  possibility  of  future  duty  in  Vietnam,  often  not  a  particularly  popular 
prospect. 

A  clear  lesson  I  learned  from  the  commander  of  the  Retraining  Group,  a  Colonel  with  a 
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PhD.  in  psychology  was  that  enforcement  is  easy,  but  achieving  self-motivated  compliance  is  a  much 
more  complex  and  difficult  endeavor 

If  our  goal  is  motivating  compliance,  not  simply  effecting  enforcement,  the  obvious,  and 
fundamental  first  step  is  to  ensure  that  those  who  seek  to  comply  must  be  able  to  ascertain  what  is 
required  for  compliance 

From  that  simplistic  observation,  let  me  suggest  two  principles  of  regulatory  development  and 
interpretation  to  facilitate  compliance 

•  The  rules  and  relevant  interpretations  should  be  available 

•  The  rules  and  relevant  interpretations  should  be  understandable 

These  principles  are  at  the  heart  of  cases  such  as  G.E.  v  U.S.  EPA.  53  F  3d  1769  (  DC. 

Cir.1995),   S  G  Loewendick  &  Sons.  Inc  v  Reich.  70  F  3d  1291  (DC  Cir   1995)  and  Qgdgn 

Projeas.  Inc  v  New  Morgan  Landfill  Co..  26  ELR  20182  (ED.  Pa.  1995),    all  cases  where  courts, 

faced  with  difficult  or  strained  interpretations  of  rules,  refused  to  penalize  an  essentially  confused  but 

basically  well-meaning  regulated  concern    As  the  DC  Circuit  stated  in  QE 

Where,  as  here,  the  regulations  and  other  policy  statements  are  unclear,  where 
the  petitioner's  interpretation  is  reasonable,  and  where  the  agency  itself  struggles 
to  provide  a  defmitive  reading  of  the  regulatory  requirements,  a  regulated  pany  is 
not  "on  notice"  of  the  agency's  ultimate  interpreution  of  the  regulations,  and  may 
not  be  punished.  EPA  thus  may  not  hold  GE  responsible  in  any  way— either 
financially  or  in  future  enforcement  proceedings-for  the  actions  charged  in  this 
case,   (at  1333-1334) 

As  the  Circuit  subsequently  stated  in  S.G,  Ugwendick  &  Song.  Inc.  v,  Rgigh: 

Congress  and  the  courts  require  that  agency  action  reflect  clear,  rational 
decisionmaking  that  gives  regulated  members  of  the  public  adequate  notice  of  their 
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offer  definitive  interpretations  in  the  context  of  litigation,  as  occurred  here,  the 
Supreme  Court  has  warned  that  the  Secretary's  "decision  to  use  a  citation  as  the  initial 
means  for  announcing  a  particular  interpretation  may  bear  on  the  adequacy  of  notice 
to  regulated  parties  .  and  on  other  factors  relevant  to  the  reasonableness  of  the 
Secretary's  exercise  of  delegated  lawmaking  powers"  Martin,  499  US  at  158,  111 
S.Ct,  at  1 180  (citations  omitted)    (at  1297-1298). 


The  purpose  of  the  proposed  legislation  we  discuss  today  is  apparently  to  institutionalize 

the  court  crafted  remedies  of  these  and  similar  holdings.    The  apparent  intent  of  this  legislation 

is  to  amplify  on  5  U.S.C.  §552  that  provides: 

§   552.   Public  information;      agency  rules,   opinions,   orders,   records,   and 

proceedings 

(a)  Each  agency  shall  make  available  to  the  public  information  as  follows: 

(1)  Each  agency  shall  separately  state  and  currently  publish  in  the  Federal 
Register  for  the  guidance  of  the  public- 


CD)  substantive  rules  of  general  applicability  adopted 
as  authorized  by  law,  and  statements  of  general 
policy  or  interpretations  of  general  applicability 
formulated  and  adopted  by  the  agency;  and 

(E)  each  amendment,  revision,  or  repeal  of  the 
foregoing. 

Except  to  the  extent  that  a  person  has  actual  and  timely  notice  of  the 
terms  thereof,  a  person  may  not  in  any  manner  be  required  to  resort 
to,  or  be  adversely  affected  by,  a  matter  required  to  be  published  in 
the  Federal  Register  and  not  so  published.  For  the  purpose  of  this 
paragraph,  matter  reasonably  available  to  the  class  of  persons 
affected  thereby  is  deemed  published  in  the  Federal  Register  when 
incorporated  by  reference  therein  with  the  approval  of  the  Director 
of  the  Federal  Register. 


The  easy  criticism  of  this  proposed  legislation  is  then:  why  is  it  needed  if  5  U.S.C.  552 
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already  proscribes  adversely  affecting  (penalizing)  someone  who  has  no  knowledge  of  a  rule  or 
policy,  and  the  courts  have  demonstrated  they  have  the  power  to  fashion  a  remedy  where 
warranted?  The  first  response  is  that  legal  compliance  requirements  still  persist  almost  impossible 
to  comprehend.  As  will  be  discussed,  however  there  are  hopeful  signs  in  this  area  for  the  future. 
A  further  response  to  the  potential  criticism  that  this  rule  is  unnecessarily  redundant  is  that  5 
U.S.C.§552  has  not  solved  the  problem  and  forcing  small  businesses  to  take  a  egregious  case  to 
a  federal  court  of  appeals  is  not  really  a  satisfactory  governmental  solution. 

Let  me  comment  on  the  complexity  of  environmental  rules.  I  teach  RCRA  and  CERCLA 
as  part  of  my  teaching  responsibilities.  RCRA  has  been  called  a  cuckoo  land  of  requirements. 
Don  Clay,  the  former  Assistant  Administrator  for  OSWER  has  been  quoted  to  the  effect  that  only 
five  agency  people  may  really  understand  what  a  hazardous  waste  is. 

An  example  of  this  complexity  can  be  seen  from  a  take  home  exam  question  that  I  used 
for  RCRA  last  year  (Attachment  1).  The  problem  was  designed  to  force  my  students  through  the 
regulations  to  answer  the  fundamental  question:  are  these  wastes  hazardous  under  the  EPA's 
regulations?  In  a  class  of  over  50,  only  two  worked  the  problem  all  the  way  through,  hitting  what 
I  thought  was  every  point  required  for  a  correct  answer.  Nonetheless,  I  consider  this  a  fairly 
straightforward  compliance  question.  I  shudder  to  think  what  the  result  would  have  been  if  I  had 
then  taken  them  into  RCRA's  "land-ban"  requirements.  For  your  consideration  as  to  the 
complexity  of  even  this  basic  issue,  my  memorandum  to  the  class  giving  my  discussion  of  the 
answer  to  this  question  is  at  Attachment  2. 

Even  though  I  teach  "environmental  law"  full  time,  I  still  recognize  my  limitations  in  this 
area.   For  example,  I  consider  myself  only  "conversant"  with  the  Clean  Air  Act.  When  I  have 
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a  Clean  Air  Act  question  requiring  detailed  knowledge,  I  go  to  the  head  of  our  department.  Arnold 
W.  Reitze  Jr.  who  has  devoted  over  a  decade  to  becoming  a  Clean  Air  Act  expert.  To  reach  this 
point  and  maintain  it,  each  day  he  spends  time  reviewing  new  EPA  rules  and  interpretations.  That 
is  the  level  of  effort  required  to  be  an  "expert"  and  stay  current,  yet  business  can  need  this  level 
of  expertise  to  comply.  Many  businesses,  however,  can't  afford  the  luxury  of  an  expert 
environmental  attorney  on  retainer  for  each  subject  area,  let  alone  on  keep  them  on  suff.  Then 
again  there  are  other  areas  of  complex  regulation  such  as  tax,  securities  and  OSHA.  If  time 
permits  during  the  hearing  I  would  be  please  to  discuss  when  a  federal  OSHA  inspector  came  to 
inspect  my  then  71-year-old  mother's  photography  smdio  that  was  operated  by  her  with  one  part- 
time  employee. 

Regulations,  such  as  environmental  regulations,  and  those  of  many  other  agencies~IRS, 
SEC,  OSHA,  etc.,  are  complex.  If  we  are  truly  interested  in  a  compliance-based  model  for 
government  regulation,  there  needs  to  be  some  "give"  in  the  system  for  those  who  sincerely  try, 
but  because  of  the  complexity  of  regulations  may  still  have  compliance  problems.  This  is  not  to 
say  that  the  ignorant  should  be  allowed  to  pollute  or  otherwise  violate  the  law,  but  rather  that  the 
government  has  a  duty  to  allow  people  to  comply.  Perhaps  complex  rules  are  required,  but  in  that 
event  the  government  should  facilitate  public  understanding  of  those  rules,  not  crouch  behind 
complexity  to  be  seen  only  in  an  enforcement  proceeding.  Saying  that,  however,  prosecutorial 
side  of  my  background  believes  that  where  people  won't  comply  or  won't  avail  themselves  of  the 
opportunity  to  comply,  then  punishment  is  certainly  warranted  in  the  larger  public  interest. 

The  proposed  legislation  appears  to  go  some  distance  to  strike  this  balance  and  provide 
the  necessary  "give."   Essentially  under  this  proposal,  a  person  will  be  punished  except  where 
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they  have  acted  in  a  "good  faith"  reliance  upon  the  agency's  public  pronouncements  as  to  rules, 
guidance  and  policy  or  otherwise  where  the  agency's  pronouncements  are  so  confusing  as  not  to 
provide  a  "fair  warning"  of  what  is  required  for  compliance.  The  proposed  legislation  also  creates 
an  incentive  for  agencies  to  make  available  their  interpretations  by  denying  those  interpretations 
"Chevron"  deference  if  they  are  not  made  publicly  available.  Lastly,  it  also  opens  the  door  for 
other  federal  agencies  to  adopt  what  my  fellow  faculty  member  Professor  Elizabeth  Geltman  refers 
to  as  the  "SEC  model. "  As  used  by  the  SEC  and  IRS,  a  confused  regulated  entity  can  propose 
to  the  regulator  what  it  intends  to  do  to  comply  and  seek  the  benefit  of  a  "no  action  letter"  from 
the  regulator.  She  believes  and  I  agree  that  such  a  move  would  be  a  great  step  forward  in  EPA's 
shifting  to  a  compliance-based  paradigm  for  environmental  enforcement.'  It  is  logically  the  next 
developmental  phase  of  EPA's  most  useful  RCRA-CERCLA  hotline  and  other  similar  programs. 

One  area  of  this  proposed  legislation  that  I  believe  deserves  your  consideration  is  whether 
the  bill  in  its  current  form  really  captures  today's  methods  of  disseminating  information.  The 
operative  term  in  the  proposal  is  "publish"  but  even  then  the  proposal  is  not  consistent  in  this 
term's  use.  Section  2  referring  to  the  amendment  of  5  U.S.C.  558,  subsection  (d)(1)(A)  requires 
that  an  item  be  "published  in  the  Federal  Register. "  Subsection  (d)(l)(B)(I)  just  requires  that  the 
material  be  "published"  while  subsection  (d)(2)  sets  out  a  requirement  of  "not  published  in  the 
Federal  Register  or  was  not  otherwise  available  to  the  defendant."  Section  3  amending  title  28 
uses  the  same  verbiage  but  different  numbering. 

I  believe  the  concept  of  "notice"  is  appropriate,  but  I  believe  basing  it  on  the  Federal 


'  This  approach  has  some  costs  associated  with  it,  but  we  have  not  seen  any  cost 
estimates  fi-om  the  agency.  This  might  be  a  fruitful  area  of  further  inquiry  for  the  committee. 
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Register  is  an  outmoded  concept.  I  would  consider  consistent  use  of  the  broader  concept  of 
publishing  in  the  Federal  Register  or  other  wide  public  distribution  of  the  information.  There  are 
many  ways  small  and  medium  sizeed  businesses  can  get  information,  and  somehow  these  should 
be  factored  into  the  statutory  scheme.  I've  already  mentioned  the  hotline  systems.  EPA  and 
other  regulating  agencies  should  be  encouraged  to  maintain  current  and  clear  interpretative 
material  in  the  hotline  systems  for  distribution  to  the  regulated  public.  The  public  in  turn  should 
be  encouraged  to  use  the  hotlines  and  be  able  to  rely  on  the  material  they  receive.  Similarly,  more 
and  more  information  is  available  on  the  Internet.  EPA,  for  example,  has  a  number  of  sites  and 
resources  on  the  Internet  or  available  through  dial-up  bulletin  boards.  I  have  included  sample 
screens  as  Attachment  3.  EPA's  data  indicates  that  in  the  last  year  public  access  of  its  "home  page" 
increased  from  about  a  quarter  million  in  Jan  1995  to  over  2.5  million  a  month  today.  These 
should  be  recognized  as  potential  sources  of  information.  Just  as  this  committee  asked  for  me  to 
furnish  a  disk  of  this  testimony  to  facilitate  placing  it  on  the  Internet,  so  too  could  EPA  and  other 
agencies  internally  require  interpretive  memoranda,  that  are  invariably  prepared  on  computers  or 
word  processors,  to  be  made  available  on  the  Internet.  This  would  not  only  help  the  regulated 
public,  but  others  in  different  and  distant  parts  of  the  agency,  personnel  of  different  federal 
agencies  that  may  also  be  considering  regulating,  and  state  regulators  to  have  access  to  interpretive 
material.  Ultimately  this  availability  could  reduce  confusion  caused  by  inconsistent  or  otherwise 
differing  "local"  interpretations. 

EPA,  as  one  agency  for  example,  also  has  a  number  of  creative  regulated  sector  projects 
underway  such  as  the  Common  Sense  Initiative  (CSI)  and  Project  XL.  These  efforts  also  generate 
information  related  to  compliance  approaches  such  as  articles  in  the  trade  press  or  one  on  one 
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relationships  with  certain  parts  of  the  regulated  sector.  Information  gained  in  this  manner  should 
also  be  reflected  in  the  proposed  legislation  in  terms  of  both  explaming  compliance  that  the 
regulated  sector  might  rely  on,  but  also  in  tenns  of  beine  a  medium  through  which  an  agency 
should  be  credited  for  having  communicated  intormation  Similarh'.  small  business  compliance 
assistance  centers  was  one  of  five  high  priority  action  items  singled  out  by  the  administration  in 
the  March  1995  "Reinventing  Environmental  Regulation."  Once  implemented,  these  should  also 
count  as  a  source  of  available  "public  information." 

This  discussion  just  touched  on  one  of  the  two  criteria  I  suggested-the  availability  of  the 
information.  My  other  criteria,  and  really  the  one  that  was  at  issue  in  the  previously  cited  cases, 
is  whether  the  information  is  "understandable."  While  this  would  seem  the  more  difficult  task-- 
tuming  complex  regulatory  concepts  into  "plain  statements,"  it  may  already  be  required  in  large 
measure  by  the  just  signed  P.L.  104-121 .  Section  212  of  that  law  will  require  agencies  to  prepare 
compliance  guides,  when  a  rule  would  be  subject  to  regulatory  flexibility  analysis  under  5  U.S.C. 
604.  P.L.  104-121  also  contains  other  measures  to  assist  small  businesses  compliance  with 
federal  regulations.  To  the  extent  the  small  business  reform  measures  of  P.L.  104-121  are 
successfully  accomplished,  the  legislation  now  proposed  should  pose  little  threat  to  successful 
enforcement  actions.  More  importantly,  however,  those  enforcement  actions  that  do  occur  will 
be  based  on  violation  of  "understandable"  regulations.  At  that  time,  there  will  likely  be  little  for 
me  to  teach  and  I  may  have  to  fmd  my  third  career-but  it  will  be  a  better  world.  Until  that  time 
however,  this  proposed  legislation  should  serve  as  a  well  balanced  check  on  the  enforcement  of 
incomprehensible  regulations  on  the  well-meaning  public.  I  will  be  pleased  to  answer  your 
questions. 
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Attachment  1 

For  this  problem  I  am  interested  in  your  describing  the  process  by  which  you  arrive  at 
your  answer  as  well  as  the  answer  itself-more  like  an  advanced  mathematics  test.  Assumptions 
may  be  made,  but  if  they  are,  they  should  be  clearly  stated.  I  do  not  recommend  that  you  use 
materials  other  than  those  I  provided  for  this  class  (including  your  lecture  notes).  This  is 
intended  to  be  a  fairly  straightforward  exercise  in  regulatory  construction  and  application  of  the 
Hill  article. 

Now  that  the  Clean  Air  Act  riddle  has  been  solved  for  ABC's  modified  power  plant. 
corporate  attention  is  aiming  to  the  business  plan  for  the  new  fiber  operation. 

ABC  will  be  contracting  with  Lee  County's  contract  refuse  pickup  service,  Trachtenberg 
Trash  (TT),  to  separate  out  the  plastic  milk  jugs  and  deliver  them  to  ABC  where  they  will  be 
stored  until  there  is  a  sufficient  quantity  to  crush,  heat,  and  make  into  plastic  balls.  When  there 
is  enough  raw  material  it  will  be  run  to  make  a  batch  of  the  new  fibers.  Unless  a  new  source  of 
jugs  is  located,  ABC  expects  that  it  can  run  only  two  batches  of  the  process  per  week.  In  the 
batch  process,  once  the  balls  are  created,  they  are  stored  in  a  hopper  and  then  injected  at  high 
speed  into  a  chemical  bath  where  they  are  chemically  "melted"  into  a  porridge  like  consistency 
that  is  forced  through  tiny  nozzles  to  make  the  new  synthetic  fiber.  ABC's  engineers  now  believe 
that  if  they  add  a  five  percent  concentration  of  carbon  tetrachloride,  (  "carbon  tet"  is  also  used 
as  a  solvent,  sometimes  used  for  degreasing),  to  the  chemical  bath,  the  plastic  balls  will  break 
down  more  quickly  and  be  less  likely  to  clog  the  nozzles.  Even  with  this  improved  process  the 
first  five  per  cent  of  the  fibers  made  in  each  batch  and  the  last  three  percent  are  not  useable  and 
must  be  discarded.  So  too,  if  the  nozzles  clog,  the  entire  batch  is  useless  and  must  be  disposed 
of. 

ABC's  CEO,  Jack  "the  Fiberman"  Friedenthal,  has  come  to  you  concerned  about  two 
issues.  First,  his  daughter  is  studying  garbology  and  over  the  semester  break  told  him  that  large 
percentages  of  household  waste  contain  hazardous  substances.  "I'm  concerned, "  he  says  to  you. 
"that  if  these  trashed  jugs  are  contaminated  with  hazardous  waste  I  might  need  to  take  special 
precautions  with  them  while  I  store  them  to  get  enough  to  make  a  batch  of  balls.  I  need  your  best 
advice  as  to  what  I  might  have  to  do  and  who  I  might  need  to  talk  to  store  these  jugs  while 
awaiting  processing.  My  second  question  for  you,  bright  new  environmental  lawyer,  is  what 
constraints  are  there  on  disposing  of  the  waste  fibers  and  unusable  batch  material.  I'd  like  to 
dump  them  in  the  depressed  area  out  back  of  the  plant,  but  my  daughter  also  told  me  carbon 
tetrachloride  is  one  of  those  hazardous  substances,  and  my  engineers  say  that  these  fiber  wastes 
will  contain  trace  amounts  of  "carbon  tet".  I  expect  we'll  be  generating  about  900kg/month  of  the 
useless  fiber  material.  What  do  I  need  to  do  to  know  whether  I  might  have  a  hazardous  waste 
on  my  hands.  If  you  help  me  out  on  this  I'll  cut  you  in  for  a  share  of  ABC  that  will  pay  off  your 
law  school  loans. " 
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Questions: 

1.  What  does  Jack  "the  Fiberman"  need  to  do  about  storing  his  jugs  and  why?  (25  percent 
of  grade) 

2.  What's  the  process  to  follow  to  determine  what  he  can  do  with  the  fiber  waste-and  what 
part  of  RCRA  ("C"  waste  or  "D"  waste)  do  you  think  it  probably  is?  (50  percent  of 
grade) 

3.  Are  you  sure  enough  of  your  answer  that  you  would  take  payment  in  a  share  of  the 
company  that  would  pay  off  your  law  school  loans?  If  not,  what  else  would-you  like  to 
know  or  have  done  from  a  technical  perspective.  Remember,  if  your  answer  is  wrong  it 
could  be  two  years  in  jail  and  $50,000  for  each  day  of  violation  (§6928(d))  (and  that  is 
why  we  are  doing  this  as  a  problem  where  the  most  you  can  lose  are  points). 
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Attachment  2 

It  was  the  best  of  times,  it  was  the  worst  of  times 

All  in  all  I  was  pleased  with  everyone's  obvious  great  effon  on  their  papers.  I  trust  it  will 
stand  .you  in  good  stead  if  you  ever  encounter  a  problem  in  your  practice  like  this  one  -trust  me 
they  are  not  uncommon.  Unfonunately  the  majority  of  the  class  wrongly  concluded  the  fiber 
waste  was  a  hazardous  waste  under  the  mixture  rule.  This  was  the  key  part  of  the  problem. 
However,  because  so  many  of  the  class  went  down  the  wrong  path.  1  must  believe  I'm  panially 
at  fault  (perhaps  either  by  not  being  sufficiently  clear  during  our  late  hour  classes,  or  assuming 
too  much  about  swdents'  familiarity  with  industrial  processes).  As  such.  I  have  adjusted  the 
grades  upward. 

The  Jugs  as  Solid  Waste: 

In  determining  whether  something  is  a  "D"  waste  it  is  important  to  start  with  the  statutory 
definition  (42  U.S.C.  6903(27)),  as  modified  by  state  law.  "D"  is  a  state  program  and  state  law 
will  ultimately  govern  what  if  anything  needs  to  happen  to  ABC's  "jug  storage. "  The  Part  260 
regulations  pickup  after  the  statutory  definition  and  further  limit  what  may  ultimately  be  a 
"hazardous  waste."  Recall  the  assigned  cases  like  Connecticut  Coastal  Fishermen,  and  the  court's 
comment  that  the  RCRA  statutory  definition  of  solid  waste  is  broader  and  more  all  encompassing 
than  the  regulatory  definition.  For  our  problem  I  was  looking  for  a  finding  that  the  jugs  were  a 
solid  waste  under  the  statutory  definition.  I  am  concerned  that  some  students  referred  to  the 
regulatory  definition  as  the  "statutory"  definition.  It  is  very  important  in  working  with  the 
pollution  abatement  stamtes  to  keep  clear  what  comes  from  the  statute  and  what  comes  from  the 
regixlation.  If  you  have  a  problem  with  the  regulation  you  can  work  with  the  regulatory  agency. 
If  your  problem  is  with  the  statute  you  need  a  lobbyist. 

The  Jugs  as  Hazardous  Waste: 

This  is  the  regulatory  exercise.  Do  the  jugs  now  get  caught  in  the  basic  regulatory 
definition  of  solid  waste?  They  essentially  do.  There's  an  argument  to  be  made  about  recycling 
(§261. 2(e)),  but  I  think  it's  a  weak  one  in  practice.  Also,  it  would  only  exempt  you  from  the 
regulatory  definition  of  solid  waste  not  the  statutory  definition.  As  such  it  may  get  you  out  of  "C" 
regulation,  but  not  "D."  The  better  argument  is  that  while  the  jugs  may  be  solid  waste,  they  are 
not  hazardous  waste  due  to  the  exclusion  for  "household  waste"  under  §26 1.4(b)(1).  Some 
students  went  off  on  the  section  dealing  with  hazardous  waste  residues  in  containers  (§261.7). 
This  was  creative,  but  nowhere  near  as  strong  an  exemption  as  §26 1.4(b)(1)  and  not  very 
practical.  Comments  in  response  to  question  3  or  elsewhere  that  wanted  to  protect  ABC  with 
contractual  provisions  that  limited  TT  to  household  waste  as  the  source  of  the  jugs,  or  that  would 
periodically  examine/test  the  jugs  for  HW  were  rewarded  as  sound  precautionary  steps. 

The  Fiber  Waste: 
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Everyone,  as  I  recall,  identified  this  as  a  solid  waste-Excellent!  Then  we  get  to  the  issue 
of  whether  it  is  a  hazardous  waste.  This  analysis  involves  the  "listed  wastes"  of  §261 .31-33  and 
is  where  the  classes'  analysis  fell  apart.  These  provisions  deal  with  "wastes"  not  "substances." 
The  problem  in  part  read: 

ABC's  engineers  now  believe  that  if  they  add  a  five  percent  concentratio-  of  carbon 
tetrachloride,  (  "carbon  tet"  is  also  used  as  a  solvent,  sometimes  used  for  degreasing). 
to  the  chemical  bath,  the  plastic  balls  will  break  down  more  quickly  and  be  less  likely  to 
clog  the  nozzles. 

I  don't  believe  I  raised  an  inference  that  the  "carbon  tet"  to  be  used  would  be  "waste " 
carbon  tet  as  opposed  to  a  commercially  usable  "potentially  hazardous  substance. "  Remember  the 
Toxic  Substances  Control  Act,  OSHA  and  EPCRTKA  deal  with  substances-RCRA  only  controls 
wastes.  Sections  261.31-33  and  by  inference  the  mixture  and  derived  from  rules  only  apply  if 
the  hazardous  material  at  issue  is  already  a  "waste"  hazardous  material.  Consider  in  this  regard 
§261.31  carefully,  giving  each  word  full  meaning: 

§261.31  Hazardous  wastes  from  non-specific  sources. 

(a)  The  following  solid  wastes  are  listed  hazardous  wastes  from  non-specific 
sources  unless  they  are  excluded  under  §§  260.20  and  260.22  and  listed  in  Appendix  IX. 

Industry  and  EPA  Hazardous  waste  Hazard  code 

hazardous  waste  No. 

Generic: 

FOOl  The  following  spent  halogenated  solvents  (T) 

used  in  degreasing:  Tetrachloroethylene.Trichloroethylene,  methylene  chloride, 
1,1,1-trichloroethane,  carbon  tetrachloride,  and  chlorinated  fluorocarbons;  all  spent 
solvent  mixtures/blends  used  in  degreasing  containing,  before  use,  a  total  of  ten 
percent  or  more  (by  volume)  of  one  or  more  of  the  above  halogenated  solvents 
or  those  solvents  listed  in  F002,  F004,  and  F005;  and  still  bottoms  from 
the  recovery  of  these  spent  solvents  and  spent  solvent  mixtures. 

(emphasis  added) 

I  thought  the  "U"  list  might  confuse  students  who  didn't  read  carefully,  but  I  didn't  expect 
the  "F"  listing  would.  Remember,  as  we  discussed  in  class,  the  "F"  list  deals  with  wastes ^6:221 
specified  processes.  ABC's  manufacturing  process  does  not  involve  degreasing  nor  does  it  involve 
a  concentration  of  at  least  10%  carbon  tetrachloride.  I  think  too  that  the  term  "spent"  should  have 
been  a  clue  that  what  ABC  was  doing  was  fundamentally  different  . 

Similarly  the  "K"  list  contains  "K016  Heavy  ends  or  distillation  residues  .  .  .  from  the 
production  of  carbon  tetrachloride."  I'm  pleased  to  say  that  no  one  was  confused  by  that  listing. 
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For  the  waste  fibers  to  be  caught  up  in  the  "F"  or  "K"  list  there  would  need  to  be  a  listing  of 
"wastes"  from  a  production  process  that  essentially  described  ABC's  process. 

The  "U"  list  is  potentially  more  confusing  and  required  either  remembering  my  comments 
in  lecture  or  a  careful  reading  of  the  text  of  §261 .33.  The  pertinent  provisions  are: 

§  261.33  Discarded  commercial  chemical  products,  off-speciflcation  species, 
containers,  and  spill  residues  thereof. 

The  following  materials  or  items  are  hazardous  wastes  if  and  when  they  are  discarded 
or  intended  to  be  discarded  .  .  . 

(a)  Any  commercial  chemical  product,  or  manufacturing  chenJcal  intermediate  having 
the  generic  name  listed  in  paragraphs  (e)  or  (0  of  this  section. 

(d).  .  . 

[Comment:  The  phrase  "commercial  chemical  product  or  manufacturing  chemical 
intermediate  having  the  generic  name  listed  in  ..."  refers  to  a  chemical  substance 
which  is  manufactured  or  formulated  for  commercial  or  manufacturing  use  which 
consists  of  the  commercially  pure  grade  of  the  chemical,  any  technical  grades  of  the 
chemical  that  are  produced  or  marketed,  and  all  formulations  in  which  the  chemical  is 
the  sole  active  ingredient.  //  does  not  refer  to  a  material,  such  as  a  manufacturing 
process  waste^  that  contains  anv  of  the  substances  listed  in  paragraphs  (e)  or  (f). 
Where  a  manufacturing  process  waste  is  deemed  to  be  a  hazardous  waste  because  it 
contains  a  substance  listed  in  paragraphs  (e)  or  (f),  such  waste  will  be  listed  in  either 
§§  261.31  or  261.32  or  will  be  identifled  as  a  hazardous  waste  by  the  characteristics 
set  forth  in  Subpart  C  of  this  part.] 

(emphasis  added) 

Just  because  a  substance  listed  on  the  "P"  or  "U"  list  is  used  as  an  ingredient  to  make 
something  doesn't  mean  the  something,  when  it  is  discarded,  is  a  hazardous  waste.  It  is  only 
when  the  substance  on  the  "P"  or  "U"  list  is  itself  a  waste  (as  opposed  to  a  chemical  being 
used)  that  it  becomes  a  "listed  waste".  If  the  "P  or  U"  list  substance  itself  is  a  waste,  the 
mixture  rule  would  kick  in.  Otherwise,  as  noted  in  the  comment,  a  manufacturing  process  waste, 
like  the  fiber  waste,  would  merely  be  tested  to  determine  whether  it  is  a  "characteristic"  waste. 
Again,  I  don't  believe  I  led  you  to  think  that  the  "carbon  tet"  being  used  by  ABC  was  itself  a 
waste.  Consider  that  if  a  RCRA  "C"  waste  product  was  being  used  in  this  process,  a  RCRA  "C" 
"treatment"  permit  would  be  required,  unless  ABC  could  prove  it  was  recycling  (unlikely)  or 
somehow  get  a  delisting. 

Whether  the  fiber  waste  is  a  hazardous  waste  turns  on  the  characteristic  tests.  Well  done 
to  all  of  you  who  said  additional  testing  might  be  required  and  were  curious  about  what  else  was 
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in  the  "chemical  soup."  The  toxicity  characteristic  is  the  obvious  concern  here  as  Table  1  lists 
carbon  tetrachloride  as  a  hazardous  waste  when  it  appears  in  a  waste  at  a  concentration  of  0.5 
mg/l  as  established  by  the  "toxic  characteristic  leaching  procedure  (TCLP)"  described  in 
Appendix  II  to  Part  261  of  the  regulations.  Some  students  wr<:>ngly  assumed  that  because  ABC's 
proposed  chemical  solution  had  57c  carbcm  tetrachloride,  thi.-.  m  e.ssence  met  the  "five  parts  per 
10,000"  threshold  of  Table  1 .  If  you  did  that  w  iih  an  understanding  how  your  assumption  can 
correctly  be  made  for  this  waste  notwithstandmg  the  need  lu  use  the  TCLP,  please  explain  it  to 
me-I'd  love  to  have  a  shorthand  predictive  model  for  TCLP  results:  together  we  could  become 
rich  and  famous! 

The  question  then  becomes  whether  the  "trace  amounts"  of  carbon  tetrachloride  in  the  fiber 
waste  will  cause  the  waste  to  fail  the  TCLP.  That  determines--at  long  last--whether  this  is  a  C 
or  D  waste.  This  was  the  heart  of  the  question.  I  had  expected  many  students  to  conclude  that 
this  would  likely  be  a  "D"  waste,  but  would  want  to  quiz  the  scientists  and  do  a  TCLP  if  there  was 
any  doubt.  As  such  state  law  applies.  Where  students  concluded  the  fiber  waste  was  a  hazardous 
waste,  I  expected  comments  to  the  effect  that  ABC-if  it  really  wanted  to  use  the  carbon 
tetrachloride,  would  at  the  least  become  a  generator,  and  that  the  idea  of  disposing  of  it  in  the  dry 
ravine  would  require  a  RCRA  permit  (very  unlikely  and  would  cause  a  great  delay  in  operations). 

I  hope  you  find  this  review  helpful  to  your  understanding  both  of  RCRA  and  your  grade. 
RCRA  compliance  is  an  exercise  in  detailed  interpreution  of  stamtes  where  every  word,  phrase 
and  sentence  must  be  considered  for  what  they  do  and  don't  say.  Again  I  am  pleased  with  your 
obvious  effort  in  answering  the  problem. 

In  closing,  consider  how  seemingly  arbitrary  it  is  under  RCRA  as  to  what  does  and  doesn't 
get  "captured"  in  the  "C"  web.  Suffice  it  to  say  that  for  the  next  question  the  waste  has  "passed" 
the  TCLP  and  after  checking  with  the  state  regulators  it  may  be  "dumped"  into  the  ravine  as  "non- 
hazardous  fill."  Consider  what  mischief  CERCLA  may  offer  Jack  "the  Fiberman"  as  he  begins 
to  dump  the  fiber  waste  in  the  ravine. 
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US  Environmental  Protection  Agency 


About  the  EPA  Public  Access  Server 

What's  New.  What's  Hot  and  Highly  Recommended 

Search  the  EPA  Server 

Your  Comments  Are  Welcome 


About  the  Environmental  Protection  Agency 

Offices.  Regions,  and  Laboratories 

Programs  and  Initiatives 

EPA  News  and  Events 

Finding  EPA  Information-Libraries.  Hotlines.  Information  Locators 

Contracts.  Grants.  Environmental  Financing,  and  Jobs 

Rules.  Regulations,  and  Legislation 

EPA  Publications 

Citizen  Information 

Environmental  Test  Methods  and  Guidelines 

EPA  Data  Systems  and  Software 

Other  Internet  Resources 


[  EPA  Home  Page  |  Comments  |  Search  |  Index  1 

These  pages  are  still  under  development  Items  marked  with  a  n/  are  currently  unavailable  or  limited  i 
content.  We  thank  you  for  your  patience  during  this  reorganization. 


The  EPA  WWW  server  is  operated  by  Martin  Marietta  Technical  Services  under  contract  to  the  U.S. 
Environmental  Protection  Agency 
internet  support(a),unixmaiI.  rtpnc.  epa.  gov 

Revised  Mar  19,  1996 

URL:  http://«ww.epa.tav/e|Mbanw/indeLbtiiil 
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Rules,  Regulations,  and  Legislation 


About  the  Rules.  Regulations,  and  Legislation  Section 

About  Portable  Document  Format  Files 

FEDERAL  REGISTER  -  Daily  Table  of  Contents 

FEDERAL  REGISTER  -  Environmental  Subset 

Search  the  FEDERAL  REGISTER  Environmental  Subset 

Code  of  Federal  Regulations  (CFR)  --  external  to  EPA 

1995  Title  40  -  Environmental  Protection  CFR  Pilot 

United  States  Code  --  external  to  EPA 

Office  of  Water  Subset 

Toxic  Programs  -  Proposed  Rules 


[  EPA  Home  Page  |  Comments  |  Search  |  Index  ] 

internet  supporl(a).unixmaH.  rtpnc.  epa.  gov 
Revised  19  Mar  1996 


URL:  http://www.ciM.tov/tpidMNne/niks.htiiil 
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About  the  Rules,  Regulations  and  Legislation  section 

The  Rules,  Regulations  and  Legislation  section  of  this  server 
offers  access  to  the  daily  table  of  contents  for  the  FEDERAL 
REGISTER,  selected  FEDERAL  REGISTER  documents,  and  other  Internet 
sites  that  maintain  electronic  versions  of  the  U.S.  Code  and  the 
Code  of  Federal  Regulations.   Access  to  electronic  versions  of 
the  statutes  around  which  the  U.S.  EPA  is  organized,  such  as  the 
Clean  Air  Act,  Clean  Water  Act,  etc.,  is  proposed  but  not 
available  at  this  time. 

The  FEDERAL  REGISTER(FR)  -  Daily  Table  of  Contents  section  represents 
the  entire  table  of  contents  for  each  daily  issue  of  the  FEDERAL 
REGISTER  since  October  1,  1994;  it  is  not  limited  to  an 
environmental  focus. 

The  FEDERAL  REGISTER (FR)  Environmental  Subset  section  represents  an 
environmental  subset  of  the  regular  daily  issue  of  the  FEDERAL 
REGISTER  from  October  1,  1994.   These  documents,  along  with  the 
complete  table  of  contents,  are  downloaded  from  the  Government 
Printing  Office  (GPO)  WAIS  server,  which  maintains  the  official 
electronic  version  of  the  FEDERAL  REGISTER.   The  documents  are 
then  posted  to  the  U.S.  EPA's  gopher  and  web  servers  on  a  daily 
basis.   While  all  of  the  documents  found  in  the  Environmental 
Subset  are  related  to  environmental  issues,  not  all  of  the 
documents  are  published  by  the  U.S.  EPA.   The  subdivisions  within 
the  Environmental  Subset  are  arbitrary  distinctions  and  are 
provided  to  facilitate  browsing;  they  do  not  indicate  that  the 
documents  originate  from  any  particular  program,  office,  or 
division  of  the  U.S.  EPA  or  any  other  agency. 

A  full-text  search  of  all  documents  in  the  Environmental  Subset 
is  also  available.  This  is  a  WAIS  search  engine;  if  you  are 
unfamiliar  with  searching  WAIS  indexes,  you  may  refer  to  the 
instructions  for  searching  the  Environmental  Subset  provided  in 
that  section.   This  search  option  is  repeated  at  various  levels 
in  the  menu  structure,  however  it  is  always  a  full-text  search  of 
the  entire  Environmental  Subset  and  the  daily  table  of  contents. 
The  search  option  is  repeated  for  convenience  and  as  a  reminder 
that  it  is  available;  it  cannot  be  limited  to  a  particular 
section  at  this  time. 

Access  to  the  U.S.  Code  and  the  Code  of  Federal  Regulations  is 
provided  through  pointers  to  other  Internet  sites;  please  refer 
to  the  disclaimer  provided  in  each  of  those  sections. 

Point  of  contact  for  further  information  on  this  section: 

John  A.  Richards 

U.S.  Environmental  Protection  Agency 
401  M  St.  S.W. 
Washington,  D.C.  20460-0001 
(202)260-2253 
richards . johnSepamail . epa . gov 

NOTE! 

We  have  recently  reorganized  this  section  and  rephrased  many  of 
the  menu  entries  in  an  effort  to  make  our  public  access  resources 
clearer  and  easier  to  use.   We  would  appreciate  hearing  what  you 
think  of  our  efforts.  Please  use  the  comment  box  to  let  us  know 
how  we  are  doing  or  send  us  a  message  at 

internet_support@unixinail . rtpnc . epa . gov. 
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'^fij'io^^     Other  Government  Information 
Servers 

Other  Pointers  to  Government  Information 

D  Global  Change  Data  and  Information  Svstem(GCDIS) 

D  Global  Network  Navigator  (GNN). 

D  National  Institute  of  Health  (NTH). 

D  Federal  Web  Locator  (Villanova  Center  for  Information  Law  and  Policy) 

Government  WWW  Servers 

D  National  Institute  of  Standards  and  Technology 

D  The  U.S.  White  House 

n  THOMAS:  Legislative  Information  on  the  Internet 

D  U.S.  Geological  Survey 

D  U.S.  Geological  Survey  Environmental  Affairs  Program 

D  U.S.  House  of  Representatives 

D  Fish  and  Wildlife  Service 

n  Federal  Communications  Commission 

□  U.S.  General  Services  Administration 

□  Consumer  Information  Centre.  Pueblo.  CO 

D  Department  of  Defense  Environmental  Restoration  Electronic  Bullletin  Board 

D  Department  of  Energy 

D  U.S.  Department  of  Energy  Energy  Efficiency  and  Renewable  Energy  Network 

O  National  Climatic  Data  Center 

D  Fermi  National  Accelerator  Laboratory 

□  U.S.  National  Ocean  Service 

□  FinanceNet 

D  Occupational  Safety  and  Health  Administration 
D  Office  of  Technology  Assessment  (OTA) 
D  Defense  Technical  Information  Center  (DTIC) 
D  Agency  for  Toxic  Substances  and  Disease  Registry 

□  National  Institute  of  Diabetes  and  Digestive  and  Kidney  Disease 
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Assisting  Pollution  Prevention  Implementation 


Enviro$en$e.  funded  by  the  Environmental  Protection  Agency  and  the  Strategic  Environmental  Research 
and  Development  Program,  allows  those  implementing  pollution  prevention  programs  or  developing 
research  and  development  projects  to  benefit  fi-om  the  experience,  progress,  and  knowledge  of  their 
peers  EnviroSenSe  includes  a  pollution  prevention  forum  for  all  levels  of  government,  researchers, 
industry,  and  public  interest  groups 

EnviroSenSe  has  been  developed  to  host  an  expert  architecture  known  as  the  Solvent  Umbrella  The 
Solvent  Umbrella  will  allow  users  to  access  solvent  alternative  information  through  a  single,  easy-to-use 
command  structure  EnviroSenSe  is  also  modem  accessible  via  Bulletin  Board  System  (BBS) 


EnviroSenSe  Business  Sector  Search 
National  Pollution  Prevention  Roundtable 


5^    Industry  Content  Guides 
Partners  for  the  Environment 
i|  EPA  Sector  Notebooks 
American  Institute  for  Pollution  Prevention  (AIPP) 


m 


Animated  Pollution  Prevention  Technologies  requires  Netscape  J.  I  or  better 


Search  EnviroSenSe 


News,  Resources.  Contacts,  and  Funding 
Federal.  Regional.  State,  and  Local  Programs 


Technical/Research  and  Development  Information 


Compliance  and  Enforcement 


JWiw  Snivfnf  Substitution  Data  Systems 
Links  to  Other  Systems 


EnviroSenSe  is  maintained  at  the  Idaho  National  Engineering  Laboratory,  a  facility  operated  for  the  US. 
Department  of  Energy  Please  contact  Kevin  E  Twitchell  at  (208)  526-6956  or  e-mail  twi@inel.gov  for 
additional  information  or  assistance  You  may  also  use  the  EnviroSenSe  comment  form 

Disclaimer 

Note  to  Vendors 

EnviroSenSe  System  Usage 

Last  Updated:  April  17.  1996 
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Envir®$en$e 


Compliance  and  Enforcement 


'WA  E"v''"0""^e"tal  Entries  from  Federal  Register  ?^^  Enforcement  and  Compliance  Resources 

.qr  National  Enforcement  Training  Institute  jju  Compliance  Assistance  and  Sector 

^(NETI)  PI  Notebooks 

ig   J  Environmental  Legal  Statutes.  Exec  Orders  &  ,«;>',  EPA  Policy  and  Guidance 

jgl^  Policy  on  Supplemental  Environmental 

Sa  Projects 


^    Return  to  Enviro$en$e  Home  Page 
Lasl  Updated:  March  20.  1996 
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Mr.  Gekas.  Ms.  Eckerly. 

STATEMENT  OF  SUSAN  ECKERLY,  DIRECTOR,  REGULATORY 
POUCY,  CITIZENS  FOR  A  SOUND  ECONOMY 

Ms.  Eckerly.  Thank  you,  Mr.  Chairman,  and  other  members,  for 
inviting  me  here  to  testify  today. 

Let  me  say  at  the  outset — I  always  do  when  I  testify  here — that 
I  am  not  an  attorney  or  a  professor,  but  in  my  experiences  working 
in  the  Small  Business  Committee  in  the  Senate  and  at  the  Labor 
Department,  I've  had  a  chance  to  deal  with  a  lot  of  members  of  the 
regulated  community  and  I  find  tremendous  merit  in  what  this  bill 
has  to  say  today.  I  also  am  cognizant  of  that  because  I  am  not  an 
attorney  that  there  mav  be  unintended  consequences  from  some  of 
the  terms  used  in  this  bill,  and  after  reading  the  debate  on  similar 
legislation  in  the  Senate,  I  noticed  where  they  were  able  to  work 
out  some  of  those  differences,  perhaps  not  all  of  them,  and  would 
hope  that  perhaps  the  same  could  occur  here. 

I  was  amused  by  one  comment  that  Senator  Hatch  said — in  step- 
ping out  of  my  role  as,  supposedly,  an  expert,  but  as  a  citizen — 
when  he  said  that  some  may  be  surprised  in  this  country  that  we 
even  need  this  amendment  in  the  first  place,  because  to  a  certain 
degree  I  think  the  regulated  community  expects  that  they  should 
be  given  fair  warning. 

I  would  ask  that  my  statement  be  submitted  for  the  record,  and 
add  about  three  comments.  One,  regarding  what  Mr.  Hourcle  just 
mentioned  with  respect  to  The  Federal  Register,  I  would  echo  that 
very  sincerely.  I  remember  mv  father  who  is  as  a  small  business- 
man, and  that  the  only  way  that  he  kept  track  of  regulations,  old- 
fashioned  that  it  was,  was  through  reading  the  Federal  Register. 
And  our  organization  last  year  compiled  a  list  of  instances  where 
agencies  were  violating  notice  and  comment  procedures  under  the 
Administrative  Procedure  Act.  I'd  be  happy  to  submit  these;  several 
of  them  are  very  technical  in  orientation,  but  let  me  give  you  just 
one  instance  that  may  seem  really  small. 

The  FAA  sent  a  letter  that  sports  parachuting  would  no  longer 
be  allowed  in  the  San  Diego  terminal  control  area.  The  letter  cre- 
ated an  immediate  substantive  rule  rather  than  merely  providing 
guidance.  The  letter  was  not  allowed  under  any  exception  to  FAA 
rulemaking  requirements;  and  though  the  FAA  argued  that  it  was 
an  emergency  case,  they  later  negated  that  and  admitted  that  they 
had  studied  the  issue  extensively  but  that  they  were  avoiding  the 
Administrative  Procedure  Act.  And  this  is  one  instance,  but  this 
happens  throughout  as  we  have  noticed,  and  agencies  do  change 
their  interpretations  of  rule,  terms  in  the  rule  and  their  guidance 
documents  without  giving  fair  notice  to  the  regulated  community. 

Second,  I  think  another  goal  that  this  bill  provides  is  an  incen- 
tive to  Federal  agencies  to  write  the  rules  clearly.  I  commend  the 
administration  for  the  Clinton  reinventing  government  initiative 
throughout  the  agencies.  One  which  I  pay  attention  to  is  the  Occu- 
pational Safety  and  Health  Administration.  They  are  trying  to  im- 
prove some  of  the  rules  like  the  Hazard  Communication  Standard, 
which  a  number  of  businesses,  large  and  small,  have  problems  com- 
plying with.  But  let  me  state  that  when  I  was  at  the  Labor  Depart- 
ment in  1989  and  1990,  OSHA  was  just  starting  its  process  and 
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had  formed  a  committee  to  re-do  the  Hazard  Communication 
Standard.  This  has  been  going  on  now  for  6  or  7  years  and  they 
still  haven't  gotten  that  much  closer  to  revising  it.  So,  I  think  an- 
other incentive  of  this  legislation  is  that  it  provides  an  incentive  to 
the  agencies  to  write  clear  rules,  which  a  lot  of  people  here  have 
stated  today  is  a  good  goal. 

Finally,  I  was  interested  in  the  comments  of  the  previous  panel, 
as  well  as  this  panel,  with  regard  to  the  differences  between  the 
State  and  Federal  enforcement  and  I  appreciate  Mr.  Hawkins's 
comments  with  regard  to  that.  I  must  admit,  when  I  was  listening 
to  the  previous  panel,  I  was  struck — stepping  outside  again,  not  as 
an  expert,  but  as  a  citizen,  and  heaven  help  the  poor  people  out 
there  who  are  trying  to  figure  out  if  a  lower-level  State  official 
comes  and  tells  them  to  comply  this  way.  They're  not  just  seeing 
a  Federal  or  a  State  official,  they're  seeing  a  Government  official 
telling  them  that  they  are  maybe  subject  to  fines,  and  I  don't  think 
they  necessarily  think  who  it  is.  I  worry  that  we've  gotten  so  large 
and  so  complicated  that  it  does  hamper  the  poor  person  trying  to 
comply. 

Thank  you. 

Mr.  Gekas.  We  thank  the  lady.  The  list  of  anecdotes  that  the 
lady  has,  is  that  appended  to  her  written  statement? 

Ms.  ECKERLY.  I  will  make  it  so. 

Mr.  Gekas.  All  right,  and  we  will  accept  it  then,  without  objec- 
tion, for  the  record — the  list  of  the  cases  as  well  as  the  statement. 

Ms.  ECKERLY.  Thank  you. 

[The  prepared  statement  of  Ms.  Eckerly  follows:] 

Prepared  Statement  of  Susan  Eckerly,  Director,  Regulatory  Policy, 
Citizens  for  a  Sound  Economy 

Mr.  Chairman,  distinguished  members  of  the  Subcommittee,  my  name  is  Susan 
Eckerly,  and  I  am  Director  of  Regulatory  Policy  at  Citizens  for  a  Sound  Economy. 
CSE  is  a  non-partisan,  non-profit,  grassroots  advocacy  organization  formed  in  1984 
to  develop  and  advocate  market-based  solutions  to  public  policy  problems.  CSE  has 
250,000  members  in  50  States.  On  behalf  of  those  members,  1  am  grateful  for  the 
opportunity  to  testify  before  you  today  and  commend  you  for  introducing  the  Regu- 
latory Fair  Warning  Act. 

Let  me  state  at  the  outset  that  I  am  not  an  attorney.  H.R.  3307  contains  legal 
terms  of  art  that  may  have  unintended  consequences.  And  I  look  forward  to  listen- 
ing to  the  discussion  at  this  hearing  today.  However,  from  my  experiences  working 
at  the  Labor  Department  and  at  the  U.S.  Senate  Small  Business  Committee,  I  find 
tremendous  merit  in  what  I  see  as  the  purpose  of  this  legislation,  fairness  to  the 
regulated  community.  I  also  believe  it  will  help  us  achieve  what  CSE  and  many  of 
us  see  as  one  of  the  main  goals  of  our  regulatory  policy — compliance. 

As  the  daughter  and  wife  of  small  business  owners,  I  have  oeen  given  a  first  hand 
look  at  how  small  operations,  in  particular  operate.  I  think  it  is  always  worthwhile 
for  us  to  take  a  step  back  and  remind  ourselves  not  only  of  the  number  of  regula- 
tions that  businesses  and  individuals  must  comply  with,  but  as  we  all  know  regu- 
latory agencies  capable  of  exercising  arbitrary  and  inconsistent  enforcement.  In  fact, 
a  review  of  last  year's  debate  on  regulatory  reform  shows  that  a  sizable  majoritv 
of  the  so-called  regulatory  horror  stories  were  not  related  so  much  to  reforms  such 
as  cost  benefit  analysis  and  risk  assessment  but  to  problems  with  agency  enforce- 
ment practices. 

The  Fair  Warning  Act  addresses  two  identified  problems  by  amending  the  Admin- 
istrative Procedure  Act  to  prevent  agencies  from  imposing  civil  and  criminal  sanc- 
tions on  a  company  when  they  have  acted  in  good  faith  to  comply  with  the  rule  and 
when  the  agency  failed  to  publish  shifts  in  px)licy  and  compliance  guidance  or  mis- 
represented how  to  implement  or  comply  with  the  regulation.  I  think  these  reforms 
protect  the  intent  of  the  APA  which  is  based  on  trying  to  ensure  that  the  public 
participates  in  and  has  knowledge  of  rulemaking. 
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Critics  wUl  argue  that  these  allowances  give  too  much  leeway  to  the  regulated 
community,  and  that  they  will  take  advantage  of  them  to  not  comply  with  the  law. 
I  think  such  thinking  unfortunately  has  helped  to  build  the  adversarial  atmosphere 
that  now  exists  between  regulators  and  the  regulated  conununity.  As  columnist  Rob- 
ert Samuelson  pointed  out  last  year,  "the  explosion  of  laws  and  regulations  makes 
more  Americans  potential  outlaws,  and  quoted  CATO  President  William  Niskanen, 
who  stated  "regulations  are  so  uncertain  and  subject  to  so  much  arbitrary  interpre- 
tation that  you  don't  know  when  you're  (in  violation)." 

As  I  mentioned  earlier,  there  are  over  tens  of  thousands  of  pages  of  rules  and  reg- 
ulations that  business  have  to  comply  with  every  year.  The  National  Law  Journal 
and  Arthur  Anderson  Environment  Services  conducted  two  years  ago  a  survey  of 
more  than  200  corporate  general  counsels  in  which  only  30  percent  of  the  attorneys 
stated  they  believed  that  full  compliance  with  all  state  and  federal  environmental 
laws  is  even  possible. 

I  recommend  that  members  of  the  Committee  review  the  1994  report  of  the  Clin- 
ton Administration's  Small  Business  forum  on  Regulatory  Reform  which  consisted 
of  five  interagency,  industry-specific  work  groups.  One  of  the  working  groups  deal- 
ing with  environmental  issues  noted,  "it  is  clear  that  many  small  businesses  are  un- 
comfortable discussing  the  issue  of  regulatory  enforcement  and  compliance.  As  one 
small  business  owner  stated,  it  is  the  'gotcha  rather  than  the  help-ya'  philosophy 
which  is  persevering  in  federal  regulatory  agencies."  In  arguing  for  the  improved 
compliance  help,  the  report  states  that  while  small  businesses  "genuinely  want  to 
comply  with  federal  regulations,"  they  do  not  have  the  resources  to  keep  up  with 
the  latest  changes. 

In  an  effort  to  foster  a  more  cooperative  atmosphere  and  to  encourage  compliance 
with  laws,  a  number  of  different  voices  have  offered  suggestions.  The  President's 
CouncU  on  Sustainable  Development  recommended  that  alternative  compliance 
strategies  be  implemented.  The  Administration's  reinventing  government  initiative 
with  respect  to  OSHA,  for  example,  recognized  that  there  are  outdated  and  confus- 
ing standards  that  need  work.  It  recognized  in  its  report,  for  example,  that  a  source 
of  many  of  last  year's  horror  stories,  the  hazard  communication  standard,  needs  to 
be  improved  to  cut  back  on  paperwork  and  the  confusion  that  has  arisen  from  that 
rule.  That  is  why  I  hope  that  the  Administration  and  critics  of  the  bill  as  written 
will  take  a  hard  look  at  its  merits  and  suggest  improvements. 

As  I  mentioned  at  the  beginning  of  my  testimony,  this  bills  contains  terms  of  art 
that  may  not  have  been  interpreted  or  defined  in  case  law  and  therefore  result  in 
unintended  consequences.  The  debate  on  similar  legislation  in  the  Senate  pointed 
out  some  problems,  and  interested  parties  worked  on  language  and  modified  the 
amendment.  I  sincerely  hope  that  the  same  result  can  take  place  here. 


FEDERAL  DIGEST  ENTRIES  OF  REGULATORY  ACTIONS  THAT  VIOLATED  NOTICE  AND 
COMMENT  PROVISIONS  OF  APA  * 

1.  Food  and  Drug  Administration 

Food  and  Drug  Administration's  action  levels  informing  food  producers  of  allow- 
able levels  of  unavoidable  contaminants  were  legislative  rules  subject  to  notice-and- 
comment  requirements  of  the  Administrative  Procedure  Act,  rather  than  interpreta- 
tive rules  or  general  policy  statements  not  subject  to  the  requirements,  although  in 
suit  to  enjoin  shipment  of  allegedly  contaminated  food,  it  appeared  FDA  would  be 
obliged  to  prove  food  was  "adulterated"  within  meaning  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  rather  than  merely  proving  noncompliance  with  action  level,  and 
action  levels,  which  were  not  promulgated  according  to  notice-and-comment  proce- 
dures, thus  could  not  stand.  Community  Nutrition  Institute  v.  Young.  1987,  818  F.2d 
943,  260  U.S.App.D.C.  294. 

2.  Department  of  Health  and  Human  services 

Criteria  of  Department  of  Health  and  Human  Services  for  classifying  chemical 
substances  as  known  or  reasonably  anticipated  carcinogens  constituted  "rule"  subject 
to  judicial  review  under  Administrative  Procedure  Act.  Synthetic  Organic  Chemical 
Mfrs.  Ass'n  v.  Secretary.  Dept.  of  Health  and  Human  Services.  W.D.La.  1989,  720 
F.Supp.  1244. 


iThe  case  digests  reproduced  herein  are  from  the  United  States  Code  Annotated,  Title  5,  §§  1 
to  703,  1995  Supplementary  Pamphlet,  341-371  (emphasis  added). 
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3.  Department  of  Agriculture 

Construction  of  term  "packing  *  *  *  or  similar  establishments"  language  of  Fed- 
eral Meat  Inspection  Act  as  encompassing  any  centralized  grocery  kitchen,  regard- 
less of  size  or  potential  adverse  impact  on  public  health,  that  prepares  any  meat 
food  products  for  sale  off-premises  involves  an  interpretation  of  general  apphcabil- 
ity,  required  to  be  published  by  Administrative  Procedure  Act  to  be  enforceable 
against  any  noncomplying  party;  such  reading  of  statute  would  amount  to  more  than 
interpretation  of  an  existing  law  in  that  it  would  affect  every  intrastate-selling  gro- 
cery store  in  any  one  of  27  designated  states  that  might  wish  to  prepare  meat  food 
Products  at  one  of  its  stores  for  wider  distribution  to  its  other  locations.  D  &  W  Food 
enters.  Inc.  v.  Block.  C.A.6  (Mich.)  1986,  786  F.2d  751. 

4.  Department  of  Health  and  Human  Services 

Secretary  of  Health  and  Human  Services'  survey  certification  process  for  nursing 
homes  imposed  afTirmative  duty  on  states  and,  in  turn,  on  facilities  participating  in 
medicaid,  and  thus  process  was  legislative  rule,  subject  to  notice  and  comment  re- 
quirements of  Administrative  Procedure  Act.  Estate  of  Smith  v.  Bowen.  D.Colo.  1987, 
656  F.Supp.  1093. 

5.  Occupational  Safety  and  Health  Administration 

Occupational  Safety  and  Health  Administration's  (OSHA's)  attempt  to  bar  employ- 
er's representatives  from  employee  interviews  was  substantive  in  nature  for  purposes 
of  Administrative  Procedure  Act's  notice  and  comment  rule-making  requirements,  as 
it  changed  rather  than  clarified  existing  policy,  albeit  an  informal  one.  Trinity  In- 
dustries. Inc.  V.  Dole,  N.D.Tex.  1991,  760  F.Supp.  1194,  vacated,  dismissed  on  other 
grounds  963  F.2d  795. 

6.  Department  of  Health  and  Human  Services 

Agency  ofTicial's  letter  expressing  view  that  requirement  of  free  appropriate  edu- 
cation to  handicapped  children  applied  to  periods  of  suspension  or  expulsion  for  non 
handicap  misbehavior  was  "legislative  rule"  subject  to  Administrative  Procedure  Act's 
notice  and  comment  requirements,  rather  than  "interpretive  rule";  effect  of  letter 
was  to  change  longstanding  policy  of  agen^  without  corresponding  change  in  under- 
lying statute  or  regulations.  Metropolitan  School  Dist.  of  Wayne  Tp.,  Marion  County, 
Ind.  V.  Davila.  S.D.Ind.  1991,  770  F.Supp.  1331. 

7.  Social  Security  Administration 

Social  Security  Administration's  experimental  representation  project  violated  its 
implementing  regulations  and  was  not  properly  implemented  from  beginning,  where 
all  evidence  showed  it  to  be  an  adversarial  process  and  it  failed  to  advertise  in  Fed- 
eral Register  pursuant  to  rule-making  procedures  required  by  Administrative  Proce- 
dure Act  when  program  was  changed  by  internal  memoranda  and  rules  promulgated 
by  Secretary  of  Health  and  Human  Services  to  adjudicatory  improvement  project. 
Sailing  V.  Bowen,  W.D.Va.  1986,  641  F.Supp.  1046. 

8.  Department  of  Veterans'  Affairs 

Department  of  Veterans'  Affairs  (VA)  adjudication  procedures  manual  provision 
indicating  that  Defense  Nuclear  Agency  (DNA)  documentation  was  sole  acceptable 
means  to  substantiate  claimant's  assertion  of  radiation  risk  activity  was  rule  which 
regulated  award  of  benefits  as  to  claimant  who  sought  presumptive  service  connec- 
tion for  radiogenic  disease  where  that  claimant  participated  or  claimed  to  have  par- 
ticipated in  radiation-risk  activity;  thus  provision  had  to  be  adopted  in  accordance 
with  Administrative  Procedure  Act  notice  and  comment  requirements.  Earle  v. 
Brown,  Vet.App.  1994,  6  Vet.  App.  558. 

9.  Environmental  Protection  Agency 

The  EPA's  "vertical  and  horizontal  spread"  model  used  to  predict  'leachate"  levels 
of  hazardous  components  of  waste  subject  to  deli  sting  petition,  seeking  exclusion 
of  specific  waste  from  generic  hazardous  waste  listing,  was  legislative  rule,  subject 
to  notice  and  comment  requirements,  rather  than  general  statement  of  policy,  thou^ 
EPA  indicated  it  retainea  discretion  to  deviate  from  use  of  model  in  its  notices  an- 
nouncing intent  to  employ  it,  in  light  of  other  language  in  notices  suggesting  that 
EPA  would  treat  model  as  binding  normal  and  EPA's  later  conduct  establishing 
model's  binding  character.  McLouth  Steel  Products  Corp.  v.  Thomas,  1988,  838  F.2d 
1317,  267  U.S.  App.D.C.  367. 

10.  Rural  Electrification  Administration 

Any  rule  adopted  by  the  Rural  Electrification  Administration  (REA)  in  requiring 
rural  electric  cooperative  to  raise  its  rates  in  order  to  enable  cooperative  to  pay  its 
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debt  to  REA  was  not  adopted  in  compliance  with  procedures  of  the  Administrative 
Procedure  Act,  and  thus  aid  not  preempt  state  regulation  of  cooperative's  wholesale 
electricity  rates;  REA  sent  cooperative  a  letter,  but  there  was  no  notice,  no  oppor- 
tunity for  comment,  no  statement  of  basis,  no  administrative  record,  and  no  putlica- 
tion  in  Federal  Register.  Wabash  Valley  Power  Ass'n,  Inc.  v.  Rural  Electrification 
Admin.,  CA.7  (Ind.)  1990,  903  F.2d  445. 

11.  Department  of  Health  and  Human  Services 

De  facto  listing  through  rulings  and  policy  manual  of  disabling  condition  as  pre- 
sumptive of  entitlement  to  social  security  disability  benefits  without  following  for- 
mal notice  and  comment  procedures  would  violate  Administrative  Procedure  Act;  al- 
leged rules  and  policies  would  be  substantive  in  that  they  produced  significant  ef- 
fects on  private  interests  by  allowing  some  claimants  to  receive  benefits  at  relatively 
earlier  stage  in  proceedings.  Rosetti  v.  Sullivan,  E.D.Pa.  1992,  788  F.Supp.  1380. 

11.  Department  of  Health  and  Human  Services 

Health  and  Human  Services'  1988  decision  reinstating  Hill-Burton  credit  to  all 
health  care  facilities  that  had  been  denied  credit  between  1980  and  1987  for  violat- 
ing the  1979  requirements  for  timely  determination  of  patient  eligibility  was  sub- 
stantive rather  than  interpretative,  and  HHS  was  reauired  to  follow  notice  and  com- 
ment procedures  of  Administrative  Procedure  Act.  Flagstaff  Medical  Center,  Inc.  v. 
Sullivan.  D.Ariz.  1991,  773  F.Supp.  1325. 

12.  Farmers  Home  Administration 

Farmers  Home  Administration  (FmHA)  policy  precluding  post  acceleration  mora- 
torium relief  for  participants  in  rural  housing  loan  program  was  "substantive  rule" 
rather  than  "interpretive  rule"  or  "general  statement  of  policy"  and  had  to  comply 
with  the  Administrative  Procedure  Act's  notice  and  comment  requirements.  U.S.  v. 
Shields,  D.Vt.  1989,  733  F.Supp.  776. 

13.  National  Home  Loan  Bank  Board 

National  Home  Loan  Bank  Board  memorandum,  setting  forth  standards  by  which 
appraisals  of  real  estate  which  secured  savings  and  loan  association  loans  would  be 
judged,  for  purposes  of  classifying  assets,  was  substantive  rule,  rather  than  state- 
ment of  policy  or  interpretive  rule,  and  was  not  exempt  from  notice  and  comment 
requirements  of  Administrative  Procedure  Act.  Haralson  v.  Federal  Home  Loan  Bank 
Bd.,  D.D.C.  1987,  665  F.Supp.  1S61,  reconsideration  a  ranted  678  F.Supp  925. 

14.  Department  of  Commerce 

Standard  to  permit  Department  of  Commerce  to  disregard  dumping  margin  of  less 
than  .5%  ad  valorem  as  ae  minimis  was  "rule"  and  required  promulgation  in  accord- 
ance with  notice  and  comment  provisions  of  Administrative  Procedure  Act.  Carlisle 
Tire  &  Rubber  Co.,  Div.  of  Carlisle  Corp.  v.  U.S..  CIT  1986,  634  F.Supp.  419. 

15.  Department  of  Agriculture 

Secretary  of  Agriculture  must  Comply  with  Administrative  Procedure  Act's  notice 
and  comment  requirements  with  regard  to  loan  programs  he  administers.  U.S.  v. 
Shields,  D.Vt.  1989,  733  F.Supp.  776. 

16.  Department  of  Health  and  Human  Services 

Department  of  Health  and  Human  Services  providers  reimbursement  manual  pro- 
vision, that  required  amortization  of  reimbursement  for  loss  incurred  by  Medicare 
provider  that  defeases  or  repurchases  debt  through  advance  refunding,  was  invalid 
attempt  to  promulgate  "substantive  rule"  without  complying  with  Administrative  Pro- 
cedure Act  rule-making  formalities,  as  provision  was  contraiy  to  Medicare  regula- 
tions providing  for  use  of  generally  accepted  accounting  principles  (GAAP)  in  deter- 
mining timing  of  Medicare  reimbursement  in  advance  refunding  transactions.  Moth- 
er Frances  Hosp.  of  Tyler,  Texas  v.  Shalala.  C.A.5  (Tex.)  1994,  15  F.3d  423. 

17.  Department  of  Health  and  Human  Services 

"Maintenance  amount  ceilings"  rule  contained  an  amendment  to  Medicaid  regula- 
tion was  not  "Interpretative  rule"  exempt  from  notice  and  comment  requirements  of 
Administrative  Procedure  Act:  thus,  rule  had  not  been  validly  adopted.  State  of  Ohio 
Dept.  of  Human  Services  v.  U.S.  Dept.  of  Health  &  Human  Services.  Health  Care 
Financing  Admin.,  C.A.6,  1988,  862  F.2d  1228. 

18.  Department  of  Health  and  Human  Services 

When  read  together,  the  Ttix  Equity  and  Fiscal  Responsibility  Act,  providing  in- 
centive payments  or  bonuses  to  medicare  providers  for  keeping  costs  dowr  regula- 
tions under  the  Act,  and  medicare  tentative  settlement  regulations  indicate  tnat  the 
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bonus  payments  should  be  made  at  the  tentative  settlement  stage  of  the  medicare 
reimbursement  process,  and  thus  policy  providing  that  the  bonuses  should  be  paid 
at  the  final  settlement  state  represented  a  change  in  law  and  policy  that  had  to  be 
promulgated  according  to  the  notice  and  comment  rule-making  requirements  of  the 
Administrative  Procedure  Act.  Mt.  Diablo  Hosp.  Dist.  v.  Bowen,  C.A.9  (Cal.)  1988, 
860  F.2d  951. 

19.  Department  of  Health  and  Human  Services 

Provision  of  carrier's  manual  published  by  Secretary  of  Health  and  Services  ex- 
cluding payment  for  ambulance  service  to  another  hospital  solely  to  obtain  services 
of  physician  in  specific  specialty  on  ground  that  it  did  not  constitute  nearest  hospital 
with  appropriate  facilities  was  "substantive"  rule  subject  to  Administrative  Procedure 
Act  requirements,  rather  than  "interpretative"  rule,  where  provision  carved  out  per 
se  exception  to  rule  that  ambulance  service  to  nearest  institution  with  appropriate 
facilities  was  covered  under  medicare  part  B,  withdrawing  coverage  previously  pro- 
vided. Linoz  v.  Heckler.  C.A.9  (Hawaii)  1986,  800  F.2d  871. 

20.  Department  of  Health  and  Human  Services 

Department  of  Health  and  Human  Services  did  not  promulgate  through  adjudica- 
tion a  "prudence"  rule  deeming  borrowing  by  Medicare  provider  necessary  whenever 
financially  advantageous  to  provider  even  when  funded  appreciation  account  is  accu- 
mulated and  not  firmly  committed  to  financing  of  the  capital  projects,  such  that  pro- 
vision of  Department's  provider  reimbursement  manual  makmg  only  "contractually 
committed"  funded  depreciation  account  funds  unavailable  for  capital  improvements, 
in  determining  whether  interest  paid  on  borrowed  funds  was  reimbursable,  would 
be  subject  to  notice  and  comment  requirements  of  Administrative  Procedure  Act. 
Sentara  Hampton  General  Hosp.  v.  Sullivan,  D.D.C.1991,  799  F.Supp.  128,  affirmed 
as  modified  on  other  grounds  980  F.2d  749. 

21.  Department  of  Health  and  Human  Services 

Letter  from  Department  of  Health  and  Human  Services  stating  that  individuals 
who  have  received  and  paid  for  medicaid-covered  medical  services  during  three- 
month  preapplication  period  may  not  be  reimbursed  directly  was  of  no  force  and  ef- 
fect absent  demonstration  the  procedures  required  by  Administrative  Procedure  Act 
for  promulgation  and  publication  of  rules  had  been  followed.  Krieger  v.  Krauskopf, 
1986,  503  N.Y.S.2d  418,  121  A.D.2d  448,  afilrmed  512  N.E.2d  540,  70  N.Y.2d  637, 
518  N.Y.S.2d  957,  certiorari  denied  108  S.Ct.  731,  484  U.S.  1019,  98  L.Ed.2d  679. 

22.  Department  of  Housing  and  Urban  Development 

Secretary  of  Housing  and  Urban  Development's  (HUD's)  rules  involving  major 
changes  in  method  for  evaluating  subsidies  for  local  public  housing  authority  were 
"legislative  rules"  or  "substantive  rules,"  with  respect  to  which  Secretary  was  re- 
quired to  comply  with  notice  and  comment  procedures  of  Administrative  Procedure 
Act;  rules  replaced  subjective  experience-based  system  of  evaluating  prospective  in- 
vestment income  with  precise  mathematical  formula,  replaced  forward-looking  sys- 
tem with  one  involving  year-end  recalculations  as  matter  of  course,  and  provided  for 
retroactivity.  Committee  For  Fairness  v.  Kemp,  D.D.C.  1992,  791  F.Supp.  888. 

23.  Department  of  Health  and  Human  Services 

Procedures  of  Department  of  Health  and  Human  Services  (HUD)  contained  in 
HUD  Property  Disposition  Handbook,  One  to  Four  Family  Properties  and  in  memo- 
randa were  '  rules,"  rather  than  "statements  of  policy,"  and  were  subject  to  notice- 
and-comment  rule-making;  policies  had  significant  consequences  for  those  wishing 
to  purchase  HUD  homes  and  had  binding  effect  limiting  discretion  of  HUD  decision 
makers.  Lee  v.  Kemp,  D.D.C. 1989,  731  F.Supp.  1101. 

24.  Department  of  Interior 

Unpublished  internal  agency  paper  issued  by  Minerals  Management  Service 
changing  procedure  for  determining  oil  and  gas  royalties  to  consider  only  spot  mar- 
ket price  when  valuing  natural  gas  liquid  products  was  a  substantive  rule  for  which 
pubucation.  notice  and  comment  were  required;  paper  was  not  exempt  from  notice 
and  comment  reouirement  as  interpretive  rule  in  that  no  officer's  opinion  was  given 
about  meaning  of  statute  or  regulations,  was  not  general  statement  of  policy  in  that 
paper  did  not  set  goal  or  future  proceedings,  and  change  in  valuation  technique  dra- 
matically affected  royalty  values  of  all  oil  and  gas  leases.  Phillips  Petroleum  Co.  v. 
Johnson,  C.A.5  (Tex.)  1994,  22  F.3d  616. 

25.  Department  of  Transportation 

Department  of  Transportation  orders  concerning  airline  advertising  were  legisla- 
tive rules,  and  thus,  failure  of  Department  to  employ  rule-making  notice  and  com- 
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ment  procedures  violated  Administrative  Procedure  Act  and  rendered  orders  invalid; 
mandatory  language  was  used  to  limit  Department's  enforcement  discretion,  Depart- 
ment had  practice  of  granting  "exemptions,"  and  it  decided  to  publish  orders  in 
CFR.  State  of  Alaska  v.  U.S.  Dept.  of  Transp.,  1989,  868  F.2d  441,  276  U.S.App. 
D.C.  112. 

26.  Department  of  Treasury 

At  least  type  and  size  requirements  of  Department  of  Treasury  decision  requiring 
country  of  origin  markings  on  front  panel  of  imported  frozen  produce  packages  func- 
tioned as  legislative  ruling,  and  thus  decision  was  invalid  for  failure  to  promulgate 
in  accordance  with  Administrative  Procedure  Act  rule-making  procedures  type  and 
size  requirements  did  not  interpret  meaning  of  statutory  requirement  that  warnings 
be  "conspicuous,"  but  rather  imposed  additional  requirements  for  marking.  Amer- 
ican Frozen  Food  Institute,  Inc.  v.  U.S.,  CIT  1994,  855  F.Supp.  388. 

27.  Department  of  Veterans' Affairs 

Paragraph  in  the  Adjudication  Procedure  Manual  of  the  Department  of  Veterans' 
Affairs  which  protected  veterans  against  decrease  in  benefits  due  to  adoption  of  new 
rating  criteria,  if  there  had  not  been  any  change  in  veteran's  condition  or  disability, 
constituted  substantive  rule  rather  than  mere  procedure  guideline,  for  purposes  of  de- 
termining whether,  prior  to  rescinding  paragraph,  Department  was  required,  under 
the  Administrative  Procedure  Act.  to  provide  notice  and  opportunity  to  comment. 
Fugere  v.  Derwinski,  Vet.  App.  1990,  1  Vet.App.  103. 

28.  Army  Corps  of  Engineers 

Establishing  the  use  or  possible  use  of  isolated  waters  as  habitat  by  migratory 
birds  which  cross  state  lines  as  sufficient  interstate  commerce  connection  to  warrant 
exercise  of  jurisdiction  under  Clean  Water  Act  by  Army  Corps  of  Engineers  over  iso- 
lated waters  and  wetlands  required  notice  and  comment  under  informal  rulemaking 
requirements  of  Administrative  Procedure  Act  PAPA):  determination  produced  sig- 
nificant effect  on  public  interest  and  could  not  be  deemed  interpretive  rule  or  general 
statement  of  policy  exempt  from  rulemaking  requirements.  Tabb  Lakes,  Ltd.  v.  U.S., 
E.D.Va.l988,  715  F.Supp.  726. 

29.  Farm  Credit  Administration 

Farm  Credit  Administration  was  required  to  comply  with  Administrative  Proce- 
dure Act's  notice  and  comment  requirements  before  issuing  accounting  bulletin  that 
interpreted  generally  accepted  accounting  procedures  and  applied  tnem  to  Farm 
Credit  Insurance  Fund.  Federal  Farm  Credit  Banks  Funding  Corp.  v.  Farm  Credit 
Admin.,  E.D.Va.  1990,  731  F.Supp.  217. 

30.  Federal  Aviation  Administration 

Letter  sent  to  sports  parachuting  center  informing  center  that  parachuting  would 
no  longer  be  allowed  in  San  Diego  Terminal  Control  Area  did  not  fall  within  any 
exception  to  rule-making  requirements  under  Administrative  Procedure  Act;  letter 
created  immediate,  substantive  rule  rather  than  merely  providing  guidance,  and 
Federal  Aviation  Administration's  contention  that  parachuting  created  emergency  to 
which  it  responded  in  letter  at  issue  was  negated  by  FAA's  own  concession  that  it 
had  studied  the  situation  extensively.  San  Diego  Air  Sports  Center,  Inc.  v.  FAA., 
C.A.9,  1989,  887  F.2d  966. 

3L  Federal  Bureau  of  Prison 

Federal  Bureau  of  Prison's  issuance  and  implementation  of  inmate  financial  re- 
sponsibility program  statement,  which  required  that  inmates  employed  by  federal 
prison  industries  pay  at  least  50%  of  their  earnings  to  satisfy  legitimate  obligations, 
without  notice  and  comment  rule-making  procedures  rendered  program  statement 
null  and  void;  program  statement  had  been  interpreted  by  Bureau  in  "formula  like" 
manner  had  been  used  to  affect  substantially  employment  decisions  with  federal 
prison  industries,  and  was  neither  an  interpretative  rule  nor  general  statement  of 
policy.  Prows  v.  U.S.  Dept.  of  Justice,  1988,  704  F.Supp.  272,  affirmed  938  F.2d  274, 
291  U.S.App.D.C.  9. 

32.  Food  and  Drug  Administration 

Food  and  Drug  Administration's  adoption  of  import  alert  requiring  automatic  de- 
tention and  reexport  of  all  imports  of  "American  goods  returned"  pharmaceuticals 
unlesp  importer  provided  complete  chain  of  custody  of  pharmaceuticals  from  time  of 
exportation  until  reimportation  was  invalid  due  to  FDA's  failure  to  Comply  with  no- 
tice-andcomment  rulemaking  procedures  under  Administrative  Procedure  Act. 
Bellamo  Intern.  Ltd.  v.  Food  and  Drug  Admin.,  E.D.N.Y.  1988,  678  F.Supp.  410. 
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33.  Immigration  and  Naturalization  Service 

Provisions  of  Administrative  Procedure  Act  requiring  notice  and  comment  when 
agency  actions  are  limited  to  nonsuhstantial  matters  such  as  Interpretative  rules, 
general  statement  of  policy  or  rules  of  agency  organization  procedure  or  practice  can- 
not he  read  as  applying  to  act  of  Immigration  and  Naturalization  Service  in  continu- 
ing past  practice  by  resuming  active  processing  of  all  Cuban  adjustment  applica- 
tions. Federation  for  American  Immigration  Reform  (FAIR)  v.  Meese,  S.D.Fla.  1986, 
643  F.Supp.  983. 

34.  United  States  Park  Service 

Regulation  allowing  Park  Service  to  impose  additional  conditions  on  use  permits 
did  not  authorize  Service  to  adopt  additional  permit  rules  applicable  to  general  pub- 
lic without  complying  with  notice  and  comment  requirements.  U.S.  v.  Picciotto, 
C.A.D.C.  1989,-875  F.2d  345. 

35.  Social  Security  Administration 

Provision  of  Social  Security  Administration's  Program  Operations  Manual  System 
abandoning  the  prorata  method  for  determining  eligibility  for  Supplemental  Secu- 
rity Income  benefits  and  adopting  a  "first  day  of  the  month"  rule  for  determining 
continuing  eligibility  under  the  statutory  resource  limits  is  a  "rule"  within  meaning 
of  Administrative  Procedure  Act,  was  not  exempt  from  rule-making  requirements  as 
an  interpretive,  as  opposed  by  substantive,  rule  and  was  invalid  because  of  agency's 
failure  to  follow  A  PA's  notice  and  comment  provisions.  Brow  v.  Secretary  of  Health 
&  Human  Services,  D.Vt.  1986,  627  F.Supp.  1467. 

36.  Indian  Health  Service 

Decision  of  Indian  Health  Service  to  terminate  Indian  Children's  Project,  which 
provided  clinical  services  to  handicapped  Indian  children,  was  subject  to  notice  and 
comment  proceedings  of  the  Administrative  Procedure  Act,  because  Project  was  con- 
gressionally  created  and  funded,  and  decision  caused  benefits  to  be  "cut  back."  Vigil 
V.  Rhoades,  C.A.IO  (N.M.)  1992,  953  F.2d  1225. 

37.  Army  Corps  of  Engineers 

Regulatory  guidance  letter  issued  by  Army  Corps  of  Engineers,  requiring  permit 
to  create  ponds  in  wetlands,  was  substantive  rule  modifying  existing  law  or  policy, 
and  required  compliance  with  Administrative  Procedure  Act  requirements  prior  to 
adoption.  Salt  Pont  Associates  v.  U.S.  Army  Corps  of  Engineers,  D.Del.  1993,  815 
F.Supp.  766. 

38.  United  States  Park  Service 

United  States  Park  Service's  regulation  prohibiting  storage  of  excessive  property 
at  demonstration  site  in  park  was  not  merely  "interpretive"  rule,  such  as  would  be 
exempt  from  notice  and  comment  requirements  of  Administrative  Procedure  Act;  rule 
was  additional  condition  for  particular  park,  rather  than  interpretation  of  existing 
requirements  for  all  parks.  U.S.  v.  Picciotto,  C.A.D.C.1989,  875  F.2d  345. 

39.  Department  of  Health  and  Human  Services 

Regulation  of  Department  of  Health  and  Human  Services  that  counted  receipt  of 
augmented  Veteran's  Administration  (VA)  benefits  by  veteran  as  unearned  income 
of  veteran's  dependent  in  order  to  reduce  dependent's  Supplemental  Security  Income 
(SSI)  was  substantive  rule  in  light  of  regulation's  modification  of  agency's  long- 
standing position  and  substantial  affect  on  claimants'  rights  to  SSI  benefits  and, 
thus,  regulation  was  void  for  failing  to  follow  notice  and  comment  procedures  in  en- 
acting regulation.  White  v.  Sullivan,  D.Vt.  1992,  813  F.Supp.  1059. 

40.  Department  of  Health  and  Human  Services 

Policy  statement,  which  excluded  finding  of  residual  functional  capacity  levels,  no 
matter  what  medical  evidence  showed,  was  not  merely  Interpretation  of  regulation 
was  not  interpretive  rule,  and,  therefore,  needed  to  be  published  in  Federal  Register. 
Samuels  v.  Heckler,  W.D.Tenn.  1986,  668  F.Supp.  656. 

41.  Department  of  Commerce 

Standard  to  permit  Department  of  Commerce  to  disregard  dumping  margins  of 
less  than  .5%  ad  valor  em  as  de  minim  is  was  not  "interpretive  rule"  exempt  from 
notice  and  comment  requirements  of  Administrative  Procedure  Act  insofar  as  Depart- 
ment claimed  that  .5%  threshold  determined  rights  and  duties  of  parties  to  anti- 
dumping and  countervailing  duty  proceedings  before  Department.  Carlisle  Tire  & 
Rubber  Co.,  Div.  of  Carlisle  Corp.  v.  U.S.,  1986,  634  F.Supp.  419,  10  C.I.T.  301. 
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Mr.  Gekas.  As  the  first  round  of  questioning  begins,  I'd  like  to 
ask  Mr.  Marzulla  if  he  would  like  to  comment  on  the  assertions 
made  by  Mr.  Dowd  in  the  previous  panel  or  his  doubts  about  the 
application  of  this  to  criminal  as  well  as  civil  sanctions.  Do  you  re- 
call that  testimony? 

Mr.  Marzulla.  Yes,  certainly,  Mr.  Chairman,  and,  indeed,  if 
anything,  this  legislation  is  more  needed  in  the  criminal  context  be- 
cause of  the  severity  of  the  sanctions  involved.  There  is  an  individ- 
ual in  the  Baltimore  district  who  is  currently  facing  a  potential  3 
years  in  Federal  prison  because  he  allegedly  disturbed  a  wetland, 
nolding  in  his  hand  a  letter  from  the  U.S.  Army  Corps  of  Engineers 
that  said  that  there  was  no  wetland  on  the  property.  I  think  that's 
wrong. 

Secondly,  if  Mr.  Dowd  would  somehow  allow  me  to  do  it,  I  would 
be  happy  to  prosecute  both  the  doctor  who  sold  the  drugs  and  the 
individual  who  sold  the  food  that  was  rat-infested.  I  don't  see  a 
jury  in  this  country  that's  going  to  stand  up  and  say,  well,  you 
know,  they  thought  they  could  sell  the  bologna  with  the  rats  in  it 
because  they  had  a  letter  of  some  sort  from  tne  local  health  official. 
That's  simply  not  going  to  happen. 

Mr.  Gekas.  I  thank  the  gentleman. 

I'm  puzzled,  Mr.  Hawkins,  still,  as  I  was  this  morning.  I've  been 
reeling  after  your  broadcast  splurge  this  morning  on  the  Federal- 
State  relationship  here.  The  Congress,  in  its  wisdom,  has  said  that 
the  agency  in  the  Federal  Government  is  going  to  work  with  the 
agency  in  the  State  government  to  implement  and  enforce  the  regu- 
lation that  the  Congress  or  the  agency  has  promulgated.  And  then 
you're  saying  that  reliance  that  the  agency  is  going  to  have  on  the 
State  to  enforce  the  regulation  is  not  good  enough.  In  effect, 
though,  you're  saying  that  the  State  agency  should  only  be  a  mid- 
dle-man functionary  ministerial  duty  and  not  exercise  any  discre- 
tion at  all  in  which  case  we  don't  need,  isn't  it  so,  the  State  agency 
at  all?  What  is  your  concept  of  the  Federal-State  enforcement  rela- 
tionship? 

Mr.  Hawkins.  Well,  Mr.  Chairman,  I  think  that  relationship  dif- 
fers depending  on  what  authorities  the  State  agency  is  enforcing. 

Mr.  Gekas.  I  understand  that. 

Mr.  Hawkins.  The  subject  of  your  bill,  Mr.  Chairman,  is  Federal 
rules — ^not  State  rules.  Federal  rules,  rules  that  may  be  embodied 
in  the  Code  of  Federal  Regulations.  There  may  be  a  sentence  in 
there  that  says,  "Thou  shalt  not  put  a  particular  toxin  into  a  navi- 
gable water  body."  Well,  if  that  Federal  requirement  is  provided 
shared  enforcement  authority  to  the  States,  the  States  shouldn't  be 
reinterpreting  what  that  requirement  means.  They  do  have  pros- 
ecutorial discretion  on  whether  they  want  to  expend  their  resources 
to  prosecute  or  not,  but  that  should  not  bar  either  the  Federal  Gov- 
ernment or  citizens  from  taking  action  when  a  State  decides  not  to 
use  its  shared  enforcement  authorities  because  it  is  a  Federal  rule 
we  are  talking  about,  Mr.  Congressman. 

Mr.  Gekas.  And  so  reliance  on  a  State  official,  let's  say  the  sec- 
retary of  environmental  resources  in  a  particular  State,  is  not  good 
enough  for  a  company  that  bona  fidedly  wants  to  do  X,  Y,  or  Z  and 
then  relies  on  that  State  official's  memorandum. 
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Mr.  Hawkins.  It  may  well  be  good  enough  in  a  particular  case. 
Our  testimony  is  that  the  courts 

Mr.  Gekas.  But  doesn't  our  bill  allow  for  that  to  act  as  a  afifirma- 
tive  defense  and  then  the  court  could  decide  whether  it's  unreason- 
able or  not  as  to  whether  or  not  the  regulatee  properly  and  reason- 
ably relied  on  that? 

Mr.  Hawkins.  If  all  your  bill  did  was  to  clarify  that  the  courts, 
indeed,  possess  authority  to  consider  these  claims  of  lack  of  clarity 
or  reliance  in  deciding  on  the  size  or  appropriateness  of  the  pen- 
alty, there  would  be  no  objection  to  it.  But  it  goes  much  further 
than  that.  It  creates  an  absolute  bar.  It  creates  a  mandate.  It  ap- 
plies to  all  Federal  rules.  It  applies  to  all  written  statements  when- 
ever there's  an  allegation  that  the  Government  isn't  able  to  rebut 
that  some  official  was  authorized  to  provide  it.  And,  fundamentally, 
it  simply  undermines  the  concept  of  something  called  a  Federal 
rule.  We're  not  talking  about  individual  State  rules  here,  we're 
talking  about  a  Federal  rule. 

Mr.  Gekas.  But  what  can  you  point  to  in  our  bill  that  makes  it 
a  bar?  There  is  no  bar  intended  or  actually  set  forth  in  our  bill. 
And  we  go  the  other  way  to  say  that  nothing  shall  bar  that  kind 
of  action.  We'll  resume  this  in  the  second  round. 

Mr.  Hawkins.  Mr.  Chairman,  section  2  amending  558(d)(1)  says, 
"No  civil  or  criminal  sanction  shall  be  imposed  by  an  agency."  Sec- 
tion 3  adding — may  I  continue — ^"No  civil  or  criminal  sanction  shall 
be  imposed  by  a  court."  Then  it  goes  on  to  predicate  that  on  a  find- 
ing by  either  the  court  or  the  agency.  It  doesn't  make  clear  who  has 
the  burden  in  that  case.  It  doesn't  make  clear  what  is  the  nature 
of  that  burden,  and  the  safeguards  that  are  in  there  are  more  ap- 
parent than  real  because  you  are  going  to  be  dealing  with  claims, 
you're  going  to  be  dealing  with  factual  situations,  Mr.  Chairman, 
where,  maybe  8  years  after  an  alleged  violation  it's  discovered  by 
a  Federal  enforcement  agency  that  someone  has  been  violating  a 
rule,  the  lawyers  come  up  and  they  dig  out  of  their  filing  cabinet 
a  letter  that  was  written  by  a  State  official  10  years  ago  who  no 
longer  works  for  the  agency,  and  they  claim  that  they  shared  all 
material  facts  with  that  agency  official  but  there's  no  record  one 
way  or  the  other,  well  who  bears  the  burden  of  proof  here?  The 
statute  is  not  at  all  clear  and  it's  going  to  deter  enforcement  in  rea- 
sonable cases  because  of  that  type  of  enhanced  burden  on  the  Gov- 
ernment. 

Mr.  Gekas.  It's  amazing.  You're  turning  the  tables  on  us,  you're 
accusing  us  of  being  unclear,  which  is  the  whole  gamut  of  this,  that 
we  feel  the  agencies  are  being  unclear.  That's  a  good  prosecutorial 
device,  but  we  may  be  getting  back  to  you  in  the  second  round. 

The  gentleman  from  Rhode  Island. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Hawkins,  in  your  comments  you  suggested  one  of  the  per- 
haps unintended  consequences  of  this  legislation  would  be  to  freeze 
what  is  going  on  now,  which  is,  I  think,  a  more — let  me  say  less 
adversarial  approach  to  some  of  the  regulatory  enforcements  by 
reaching  out  with  compliance  guidelines  and  a  host  of  other  things. 
I  have  a  list  of  EPA  programs  which  are  not  published  in  the  Fed- 
eral Register  which  are  attempts  to  communicate  guidance  and  ad- 
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vice.  And,  without  objection,  Mr.  Chairman,  I'd  like  to  submit  this 
for  the  record. 

Mr.  Gekas.  We  have  no  objection. 

[The  information  follows:] 

Examples  of  EPA  Compliance  Assistance  Programs  That  Are  Not  Published 
IN  THE  Federal  Register 

environmental  demon^ration  program 

The  Environmental  Finance  Demonstration  Grant  Program  of>erational  in  fiscal 
years  1989-1993  tests  the  success  of  public-private  partnerships. 

National  Recycling  Hotline:  A  small  demonstration  grant  established  a  hot  line 
based  in  Arizona  to  provide  recycling  advice  to  small  businesses  and  residents.  The 
success  of  this  program  led  to  its  expansion  in  5  states  and  a  corresponding 
$300,000  Environmental  Technology  Initiative  grant  to  continue  the  program. 

Corporate  Greening  Guide:  A  "how  to"  guide  for  small  businesses  to  set  up  pollu- 
tion prevention  practices,  recycling  services  and  other  environmentally  beneficial 
programs  within  a  business'  operations. 

State  Compliance  Assistance  Programs:  The  Clean  Air  Act  Amendments  of  1990 
provided  for  small  business  compliance  assistance  programs.  EPA  acts  as  a  technical 
advisor  for  state  programs  of)erating  under  the  authority  of  the  Clean  Air  Act  (sec. 
507).  EPA  acts  in  conjunction  with  state  officials  to  provide  information  on  how  to 
comply  with  the  Clean  Air  Act. 

Plam  English  Guides:  EPA  has  developed  readable  versions  of  environmental  re- 
quirements to  help  small  businesses  understand  the  otherwise  complex  require- 
ments. Example:  Plain  English  Guide  for  Dry  Cleaners  is  currently  being  tested  at 
dry  cleaning  facilities,  and  is  being  translated  into  Korean.  EPA  plans  to  expand 
its  "plain  English  guides"  to  small  farms,  metal  finishers  and  printers. 

One-Stop  Compliance  Assistance  Centers:  EPA,  in  partnership  with  industry,  aca- 
demic institutions,  environmental  group,  and  other  federal  and  state  agencies,  is  es- 
tablishing national  Compliance  Assistance  Centers  for  four  specific  industry  sectors; 
metal  finishers,  auto  repair  shops,  printers,  and  small  farms.  These  Centers  will 
provide  "plain-English"  guides  and  offer  technical  assistance.  These  Centers  will  be 
electronically  based — with  access  provided  through  electronic  bulletin  boards, 
Internet,  and  other  sources. 

Sector  Notebooks:  EPA  has  developed  18  industry-specific  "Sector  Notebooks" 
which  provide  comprehensive  information  on  environmental  issues  associated  with 
specific  industry  sectors  including  a  detailed  summary  of  the  regulatory  require- 
ments that  impact  each  sector.  These  materials  help  to  consolidate  and  simplify  the 
requirements  tnat  impact  businesses. 

EPA  On-Line:  EPA  already  has  an  active  "Internet  presence"  and  is  actively  seek- 
ing to  expand  computer  access  to  compliance  assistance,  rulemaking  information, 
environmental  news  and  other  information.  Examples: 

Technology  Transfer  Network — electronic  bulletin  board  system  that  provides 
access  to  Clean  Air  Act  proposed  and  final  rules,  background  and  guidance  doc- 
uments, and  implementation  strategies. 

Pollution  Prevention  Electronic  Communications  System — Enviro$en$e  is  an 
electronic  library  of  regulatory  data  and  educational  information  on  pollution 
prevention,  technical  assistance,  and  federal  facilities  environmental  compliance 
and  enforcement. 

Mr.  Reed.  But,  I  would  presume  under  this  proposed  legislation, 
all  of  these  programs — the  State  in  compliance  assistance  pro- 
grams, the  plain  English  guides,  the  one-stop  compliance  assist- 
ance centers — all  of  that  activity  would  not  be  appropriate  in  terms 
of  communicating,  in  this  context,  advice  to  potential  citizens.  Is 
that  a  fair  estimate? 

Mr.  Hawkins.  Well,  our  concern  is  that  that  type  of  communica- 
tion would  be  chilled  by  the  legislation.  I  think  you  have  to  look 
at  the  law  of  unintended  consequences.  If  this  law  were  enacted, 
the  first  thing  that  an  agency  counsel  would  do  would  be  to  try  to 
install  a  system  of  controls  over  agency  communications,  because, 
all  of  a  sudden,  agency  communications  now  create  the  possibility 
of  an  absolute  bar  for  the  imposition  of  penalties.  So,  the  lawyers 
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in  the  agency  are  going  to  say,  Wait  a  second,  we've  got  to  now  re- 
view everything;  we've  got  to  have  elaborate  procedures  for  how  it 
is  pubHshed  and  information  that  is  currently  useful  and  provided 
informally  in  order  to  help  people  is  going  to  have  to  go  through 
a  lot  of  redtape  in  order  to  make  sure  it  doesn't  create  an  inadvert- 
ent bar  against  the  imposition  of  penalties. 

Mr.  Reed.  The  other  suggestion  that  you  made  in  your  testi- 
mony, Mr.  Hawkins,  is  that  this  would  tend  to  undercut  the  na- 
tional impact  of  regulations  and  consistency,  and  I  know  that  some 
other  witnesses  have  suggested  that^Mr.  Hourcle,  in  fact-— sug- 
gested from  his  experience  that  there  is  already  variations  in  re- 
gions and,  frankly,  I  think  that's  probably  the  case.  To  what  extent 
would  this  exacerbate  the  existing  deviations  by  region? 

Mr.  Hawkins.  Well,  here's  how  I  think  it  would  work  in  an  un- 
fortunate fashion.  Currently,  if  there  is  some  indication  of  a  dis- 
agreement, it's  in  the  interest  of  the  regulated  community  to  get 
it  straightened  out  because  there  is  a  potential  liability.  Under  a 
system  where  you  get  a  letter  from  a  State  agency  that  says  you're 
in  compliance  and  that  creates  an  immunity  against  a  penalty,  the 
incentive  at  that  point  is  for  the  counsel  in  the  company  to  say, 
"Wait  a  second,  don't  ask  any  more  questions.  Don't  disturb  this 
thing,  we've  got  this.  It  is  our  ace  in  the  hole.  Put  it  in  the  filing 
cabinet  and  let's  be  fat  and  happy  for  the  duration." 

Mr.  Reed.  One  other  aspect  of  this  whole  debate,  and  I  think  Mr. 
Scott  touched  on  it  very  well,  is  the  notion  that,  by  and  large,  the 
bulk  of  our  people  are  law-abiding;  they  want  to  follow  the  rules; 
they  want  clear  guidance;  they  want  to  be  able  to  do  what  their 
Government  requires  them  to  do  and  what  they  want  to  do.  But 
there  still  are  examples  of  people,  for  competitive  reasons  and  for 
other  reasons,  that  seek  ways  around  rules  and  regulations  and  I 
think  the  gravamen  of  your  comments  are  that  this  legislation  will 
allow  those — a  small  minority — more  effectively  to  navigate  around 
some  of  the  rules  and  regulations,  and  is  that  part  of  your  argu- 
ment? 

Mr.  Hawkers.  It  is  a  concern — the  competitive  advantage — and 
there  was  a  very  interesting  article  in  the  New  York  Times  last 
spring,  which  I  do  not  have  with  me,  that  tracked  the  compHance 
strategies  of  three  large  national  paper  companies  and  pointed  out 
how  some  had  taken  steps  to  comply  with  certain  environmental 
rules  and  others  had  taken  steps  to  claim  that  the  rules  were  un- 
certain and  unclear  and  to  fight  their  application.  It  was  a  very  in- 
structive lesson. 

Mr.  Reed.  And  you  fear  that  this  particular  legislation  would 
make  those  companies,  the  ones  who  aren't  readily  complying  with 
the  rules  but  fighting  them,  more  resistent  and  more  effectively 
able  to  prevent  compliance  or  forestall  compliance,  is  that  right? 

Mr.  Hawkins.  Well,  indeed,  the  firm  that  chose  to  claim  lack  of 
clarity  drafted  the  first  draft  of  this  bill  that  was  then  introduced 
in  the  Senate. 

Mr.  Reed.  It's  a  small  world.  [Laughter.] 

Mr.  Hawkins.  It  was  neither  a  small  business,  nor  would  anyone 
claim  it  was. 

Mr.  Reed.  Thank  you,  Mr.  Hawkins. 
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Mr.  Gekas.  But  I  thought  that  the  gentleman  from  Virginia  was 
concerned  about  the  ones  who  were  ensnared.  The  regulatees  who 
were  ensnared,  who  were  trying  with  all  their  might  to  comply  who 
had  guidance,  letters,  policy  statements  and  other  kinds  of  inter- 
pretations but  were  ensnared.  They're  the  people  we're  trying  to 
help.  We're  not  trying  to  allow  people  to  avoid  regulations.  Isn't 
that  what  Mr.  Scott  was  talking  about? 

Mr.  Reed.  If  I  may  reclaim  my  time  for  a  moment,  I'm  not  sug- 
gesting that  you're  trying  to  help  anybody  but  those  people  you  de- 
scribed as  people  who  honestly  and  sincerely  want  to  follow  the 
rules,  and  they  just  don't  know  what  they  are  or  they  get  bad  ad- 
vice from  agencies.  But  I  think  we  have  to  be  realistic  and  look  at 
this  language  very  carefully  and  forestall  situations  where  those 
who  are  very  deliberately  trying  to  navigate  around  the  rules — we 
give  them  a  new  compass  and  I  don't  think  we  want  to  do  that. 

Mr.  Gekas.  The  gentleman  from  Georgia  is  recognized. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  First  of  all,  Mr.  Chairman, 
I'd  like  to  commend  you  for  crafting  this  legislation.  I  think  it's  a 
great  piece  of  legislation.  I  think  it  continues  in  the  chairman's  tra- 
dition and  the  tradition  that  we're  establishing  in  this  new  Con- 
gress, at  long  last — to  bring  some  balance  to  the  equation  of  Gov- 
ernment regulation  and  overregulation,  and  to  get  everybody  on  an 
equal  footing  which  is  going  to  take  a  long  time  given  the  power 
the  Government  has  amassed  in  this  area. 

I  appreciate  the  panel  being  here  today,  and  I'd  like  to  particu- 
larly tell  Mr.  Marzulla  that  it's  good  to  see  him  again.  While  he 
was  at  the  Department  of  Justice,  I  was  a  U.S.  attorney  and  our 
tenures  overlapped  to  some  extent.  It's  very  good  to  see  him  again. 
As  I  look  through  his  prepared  statement — I  got  here  a  little  bit 
late  to  hear  his  comments — ^but  I'm  sure  that  they  reflect  his  writ- 
ten comments.  I  know  what  his  position  is,  as  a  former  Govern- 
ment official,  concerned  that  the  right  thing  is  to  protect  the  public 
and  to  obtain  compliance  rather  than  have  punitive  sanctions  as 
the  goal.  So  I  commend  him  for  that,  along  with  the  chairman  and 
the  rest  of  the  panelists,  for  dealing  with  some  issues  here  that 
need  to  be  dealt  with. 

I  was  intrigued,  Mr.  Chairman,  with  your  questions  to  Mr.  Haw- 
kins concerning  sections  2  and  3  of  the  legislation.  Mr.  Chairman, 
my  reading  of  those  sections  is  the  same  as  yours — that  it  is  not 
an  absolute  bar  to  anything.  I  read  the  language — "if  the  agency 
finds," — which  appears  in  several  places  in  sections  2  and  3,  to 
have  meaning.  "If  the  court  finds,"  the  legislation  continues,  I  find 
that  language  to  have  meaning.  Mr.  Hawkins  may  not,  but  I  think 
the  plain  meaning,  and  intent  of  these  provisions  that  are  being 
proposed  here  are  not  to  be  an  absolute  bar  to  anything. 

I'd  be  interested,  Mr.  Marzulla,  with  your  background  and  cer- 
tainly having  listened  to  the  prior  exchanges  between  the  chairman 
and  the  distinguished  gentleman  from  Rhode  Island  and  Mr.  Haw- 
kins on  these  issues,  is  it  your  reading  of  the  legislation  that  it,  in 
fact,  creates  or  doesn't  create  an  absolute  bar  to  sanctions  or  is  it 
your  interpretation  that  the  legislative  proposal  requires  an  agency 
or  a  court  to  make  certain  factual  and  legal  findings  with  regard 
to  whether  a  defendant  receives  fair  warning,  or  reasonabl;   relied 
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in  good  faith  on  agency  statements  that  the  defendant  was  in  com- 
pliance? 

Mr.  Marzulla.  I  think  that  the  chairman  accurately  reflects  my 
interpretation  of  that  language,  sir,  and  that  is,  just  as  we  both 
prosecuted  the  laws  when  we  worked  together  for  the  Federal  Gov- 
ernment, to  make  our  own  determination  at  the  outset,  whether 
there  was  a  reasonable  good  faith  reliance  upon  all  of  the  materials 
that  are  reasonably  available.  But,  what  this  bill  does  is  to  go  far- 
ther and  to  shift  the  responsibility  for  the  ultimate  determination 
there  from  the  prosecutor,  who,  after  all  is  an  adversary  who  has 
a  point  of  view,  a  position,  and  dare  I  say  it,  not  often  complete 
knowledge  on  all  the  evidence  at  the  time  the  case  is  filed — ^to  shift 
that  over  to  the  agency  or  the  tribunal  which  is  the  finder  of  fact, 
and,  ultimately,  that's  where  it  belongs. 

That  is,  an  individual  who  says,  reasonably  and  in  good  faith  I 
relied  upon  the  following  documents,  the  following  statements  that 
were  published  by  the  agency,  has  a  right,  it  seems  to  me,  to  have 
the  court  or  the  agency  hear  that  evidence  rather  than  to  be  stuck 
in  a  position  where  he  has  to  go  to  Mr.  Dowd,  try  to  convince  Mr. 
Dowd  of  that  and  Mr.  Dowd,  as  a  prosecutor  says.  Nope,  I  don't  be- 
lieve it,  it  never  gets  before  the  court. 

Mr.  Barr.  I  appreciate  that  and  certainly  respect  your  back- 
ground and  extensive  experience  in  this  area. 

I  would  like  to  state,  Mr.  Chairman,  that  I  read  this  legislation, 
the  particular  provisions  that  we're  talking  about  here,  as  requir- 
ing any  defendant  or  private  citizen  or  business  to  have  clean 
hands  in  this  process.  Certainly  I  know  it's  the  chairman's  inten- 
tion that  that  be  a  requirement.  We're  not  interested  in  giving  any- 
body a  carte  blanche  to  violate  Federal  laws  and  regulations  prop- 
erly arrived  at.  However,  we  are  interested  in  saying  that  if  a  pri- 
vate citizen  or  a  private  entity  has  taken  reasonable  efforts  to 
make  a  determination  as  to  how  the  law/regulation  affects  them, 
that  they  be  given  credit  for  that  and  that  they  not  be  penalized 
as  often  happens  with  some  Federal  agencies.  Unfortunately,  in  a 
whole  range  of  areas  we  were  precluded  from  prosecuting  a  number 
of  cases.  As  a  result  of  this,  the  regulated  citizen  goes  to  one  agen- 
cy official  and  they're  told  one  thing;  they  go  to  somebody  else, 
they're  told  something  different;  or  they  go  to  an  agency  one  day, 
they're  told  one  thing;  they  go  to  the  same  agency  the  next  day  and 
they're  told  something  different. 

So,  I'm  somewhat  surprised,  I  must  say,  that  the  Government 
and  others  are  opposed  to  this  legislation  because  I  think  that  this 
legislation  will  help  ensure  more  proper,  consistent,  and  successful 
prosecutions  of  those  laws  and  regulations  that  do  need  to  be  en- 
forced. So,  this  will  help  the  Government  as  well  as  helping  private 
citizens  know  what  the  law  is  and  know  how  it  affects  them. 

Would  you,  as  a  final  question,  Mr.  Marzulla,  agpree  with  me  that 
this  legislation  will  provide  a  needed  tool  for  prosecutors  to  success- 
fully prosecute  those  cases  that  need  to  be  prosecuted? 

Mr.  Marzulla.  Yes,  indeed,  Congressman,  as  I  said  in  my  re- 
marks, this  bill  actually  is  a  tool  for  sorting  out  the  bad  actors — 
the  people  who  intentionallv  flaunted  the  law — fi-om  those  honest, 
hard-working  Americans  who  have  done  their  darndest  to  try  to 
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figure  out  what  the  law  is  and  simply  couldn't  figure  it  out  because 
of  conftising,  ambiguous  and  unclear  regulations. 

Mr.  Barr.  Thank  you,  Mr.  Marzulla  and  thank  you,  Mr.  Chair- 
man. 

Mr.  Gekas.  The  gentleman  fi-om  Virginia  is  recognized. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

I  think  the  questions  that  we've  had  so  far  reflect  the  frustration 
we  have.  As  I  began  my  last  questioning,  I  asked  that  we  look  at 
how  it  affects  the  guilty,  the  ones  who  we  are  trying  to  convict  and 
how  it  would  affect  people  who  are  actually  innocent.  As  I  indicated 
with  habeas  corpus  reform,  we  veered  toward  putting  innocent  peo- 
ple to  death  so  that  we  can  make  sure  we  put  the  guiltv  people  to 
death  as  quickly  as  possible.  I  wish  we  had  paid  as  much  attention 
to  those  innocent  people  who  may  be  going  to  their  death  as  we  are 
apparently  spending  to  protect  innocent  people  who  might  have  to 
pay  a  fine. 

Mr.  Gekas.  Well,  we'll  give  them  fair  warning.  [Laughter.] 

Mr.  Scott.  Mr.  Hawkins,  on  your  testimony — I'm  trying  to  read 
through  the  lines — did  I  understand  you  to  think  that  the  provi- 
sions of  the  law  ought  to  be  taken  into  consideration  on  the  penalty 
stage  but  not  on  the  conviction  stage? 

Mr.  Hawkins.  Congressman  Scott,  I  think  that,  by  definition,  if 
the  court  finds  that  the  rule  was  not  violated,  then  there  will  be 
no  issue  of  penalties  at  all,  so 

Mr.  Scott.  We're  talking  about  someone  who  has  been  cleared 
of  violation? 

Mr.  Hawkins.  Correct. 

Mr.  Scott.  And  you  would  look  at  intent  on  the  penalty  stage 
rather  than  the  conviction  stage? 

Mr.  Hawkins.  My  testimony  is  that  the  courts  do  now  consider 
those  claims,  and  here's  where  I  would  disagree  with  Mr. 
Marzulla's  response  to  Congressman  Barr  because  Mr.  Marzulla 
said  this  bill  is  needed  in  order  to  be  able  to  get  the  courts  to  hear 
those  claims  of  defendants.  But  right  at  page  8  of  Mr.  Marzulla's 
written  testimony  he  cites  Satellite  Broadcasting,  which  says,  'Tra- 
ditional concepts  of  due  process  incorporated  mto  administrative 
law  preclude  an  agency  ft-om  penalizing  a  private  party  for  violat- 
ing a  rule  without  first  providing  adequate  notice  of  the  substance 
of  the  rule."  So  the  courts  do  hear  these  claims  and  this  bill  is  not 
necessary  to  have  them  hear  these  claims. 

Mr.  Scott.  Did  I  also  understand  you  to  say  that  some  civil  pen- 
alties or  remedies  would  be  cut  off  if  the  bill  was  in  effect? 

Mr.  Hawkins.  We  believe  that  both  prosecutors  will  look  at  the 
burden  of  proof  that  will  be  imposed  by  this,  and  if  a  lawyer  for 
a  firm  comes  into  the  prosecutor's  office  and  waves  a  letter  and 
says,  we  got  this  letter  8  years  ago  from  this  person  and  we  told 
them  everything  we  know.  Then  the  prosecutor  is  going  to  go  back 
and  say,  Well,  now,  do  we  have  any  evidence  to  rebut  their  claim 
that  they  told  them  all  the  material  facts?  They've  got  this  letter 
and  they  may  have  substantial  information  that  it  was  known 
widely  in  the  industry  what  the  obligations  were,  but  they  don't 
have  any  way  of  attributing  specific  knowledge  to  that  firm,  and, 
therefore,  they  may  decide  not  to  bring  the  case  at  all  because  of 
this  difficulty. 
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Mr,  Scott.  And  what  gets  cut  off — I  mean  I  thought  I  heard  you 
suggest  that  there  would  be  some  innocent  bystanders  that  would 
not  get  compensation. 

Mr.  Hawkins.  What  I  was  saying  was  that  in  the  case  of  a  firm 
that  has  an  environmental  compliance  obligation — let's  say  a  large 
paper  company — there  may  be  two  competing  paper  companies  in 
a  State.  One  of  them  takes  the  time  to  find  out  what  the  rules  re- 
quire and  they  go  out  and  they  install  several  million  dollars  of  pol- 
lution control  equipment  and  proceed  to  comply  with  the  law  and 
they  put  it  into  the  price  of  their  paper  products.  Another  company 
decides  that  they  have  formed  a  reasonable  interpretation  of  the 
rules  and  they  don't  go  and  check  with  anybody  and  they  don't  in- 
stall this  equipment,  and  5  or  6  years  later  an  enforcement  agency 
discovers  that  they're  not  complying  and  says,  We're  going  to  hold 
you  accountable  and  you  have  gained  an  economic  advantage  over 
your  competitor  for  the  last  5  years  because  they  spent  $5  million 
installing  equipment  and  you  didn't.  They  have  been  incurring  that 
in  the  price  of  their  paper  products,  you  haven't.  We're  going  to  re- 
coup the  economic  advantage.  We're  not  trying  to  cut  off  your  arm, 
we're  just  trying  to  recoup  the  economic  advantage  that  you  gained 
from  that  noncompliance.  Under  the  law  thats  a  penalty,  and 
under  this  bill  it  would  be  barred. 

Mr.  Scott.  Would  you  assume,  reading  the  bill,  that  the  provi- 
sions of  defenses  available  would  be  affirmative  defenses? 

Mr.  Hawkins.  Yes,  I  believe  they  would  be  affirmative  defenses. 

Mr.  Scott.  And  that  if  there  are  any  sanctions  that  are  pre- 
cluded that  you  would  not  preclude  prospective  injunctions? 

Mr.  Hawkins.  Well,  I  believe  the  chairman's  comment  about 
changing  the  phrase  from  "sanction"  to  "penalty"  would  be  a  criti- 
cal clarification  in  that  regard. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  If  any  of  the  members  on  the  subcommittee  want  to 
ask  one  additional  questions  we  can  extend  it  for  one  additional 
question.  If  not,  we'll  proceed.  The  gentleman  from  Georgia  has  one 
question. 

Mr.  Barr.  If  I  could,  Mr.  Chairman,  not  so  much  a  question,  I'd 
just  like  to  give  Ms.  Eckerly,  as  somebody  who  brings  a  very  impor- 
tant perspective  here  as  a  nonlawyer  and  not  somebody  directly  in- 
volved in  the  administrative  and  regulatory  enforcement,  if  she  has 
anything  to  add  based  on  the  previous  discussions  from  her  per- 
spective. 

Ms.  Eckerly.  Well,  since  you've  given  me  the  chance,  I'll  just 
add  one  more  point  that  I  failed  to  mention  in  my  statement. 
Somebody  said,  "I  think  I'm  complying;  therefore,  I  am  complying." 
And  I  know  it  drives  some  people  in  this  room  crazy  when  I  bring 
up  some  of  my  regulatory  horror  stories,  but  I  will  bring  up  one. 

There  is  a  case  in  Missouri,  actually,  of  a  small  bakery  that  vio- 
lated the  OSHA  lockout,  tagout  standard,  when  he  was  cleaning 
his  ovens.  And  because  he  was  cleaning  his  ovens  he  had  discon- 
nected the  fuses,  but  in  doing  so  he  had  not  used  the  proper  lock- 
out, tagout  procedures.  Well,  he  thought  he  was  complying  in  good 
faith,  I  mean  he  certainly  didn't  want  to  cook  himself  when  he  was 
cleaning  out  his  ovens,  and  he  still  got  fined.  The  fine  was  reduced. 
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but  he  still  got  fined  about  $3,000  for  that  incident  and  that  is 
wrong. 

Mr.  Barr.  I  don't  mind  at  all  real-life  stories;  because  I  think 
they  can  frequently  be  a  lot  more  enlightening  than  some  theoreti- 
cal discussion  of  the  law.  It  adds  a  very  necessary  element  to  these 
discussions  which  helps  us  tremendously. 

Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  I'd  ask  Professor  Hourcle  if  he  has  one  climactic 
statement  that  he  wants  to  make,  perhaps  about  the  bar  we 
have  been  discussing. 

Mr.  HouRCLe.  I  think  it's  important  to  recognize  that  this  would 
be  an  affirmative  defense,  and  those  who  are  alleged  to  be  in  viola- 
tion would  have  the  burden  of  carrying  it  forward.  But  I  see  here, 
still,  a  very  powerful  tool  to  get  agencies  to  get  on  this  compliance 
track  that  we've  talking  about,  that  everybody  has  just  talked 
about. 

I've  been  a  bureaucrat  for  a  long,  long  time,  before  my  present 
position,  and  I'll  take  something  like  this  bill  and  I  go  to  my  man- 
agement and  say.  Here's  what  we  need  to  do  if  we  want  to  have 
successful  enforcement.  Here  are  the  steps  we  need  to  take;  we 
need  to  get  things  clear.  By  doing  that,  I  and  mean,  there  are  other 
ways  of  communicating  clear  rules  and  I  think  the  legislative  his- 
tory should  make  what  we're  talking  about.  In  cases  like  a  paper 
company  that  relies  on  it  for  8  years — if  the  agency  makes  a  good 
faith  effort  to  change  those  rules  in  a  clear  and  convincing  way  so 
that  the  paper  company  shouldn't  be  able  to  claim,  "No  I'm  relying 
on  outdated  information  even  though  I  went  through  the  mechani- 
cal process  of  getting  it."  I  think  that  protection  is  here  in  the  legis- 
lation and  I  think  the  courts  are  going  to  use  that.  And  I  think, 
as  Mr.  Barr  indicated,  the  result  is  going  to  be  better  prosecutions 
for  those  who  clearly  violate  the  law. 

Mr.  Gekas.  We  thank  you. 

Mr.  Reed.  Mr.  Chairman. 

Mr.  Gekas.  The  gentleman  from  Rhode  Island. 

Mr.  Reed.  If  I  may,  not  a  question,  but  an  inquiry.  It  seems  that 
there  is  a  consensus  emerging  that  this  is  an  affirmative  defense, 
but  I  don't  know  if  the  draft  is  that  specific  as  to  defining  this. 

Mr.  Gekas.  We  believe  it  is,  but  we'll  have  staff  and  our  other 
members  of  the  committee  analyze  that  together.  We  believe  that 
it  is. 

Mr.  Reed.  Thank  you,  Mr.  Chairman. 

Mr.  Gekas.  The  Chair  thanks  each  member  of  this  panel;  we've 
learned  a  great  deal. 

The  next  panel,  and  final  panel  consists  of  Robert  J.  Brace,  of  the 
Robert  Brace  Farm,  Inc.,  Waterford,  PA,  who  has  precedence  by 
reason  of  the  name  of  his  State;  Mr.  Vitas  M.  Plioplys,  the  manager 
of  safety  services  for  RR  Donnelley  &  Sons  based  in  Chicago,  and 
Robert  McMackin,  of  Maple  Glen,  PA.  We  will  begin  with  Mr. 
Brace. 

STATEMENT  OF  ROBERT  J.  BRACE,  FARMER,  ROBERT  BRACE 
FARM,  INC.,  WATERFORD,  PA 

Mr.  Brace.  Good  morning,  Mr.  Chairman,  and  members  of  the 
subcommittee. 
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My  name  is  Bob  Brace  and  I  am  a  third  generation  farmer  and 
for  over  40  years  I  have  farmed  my  land.  My  story  demonstrates 
that  Government  agencies  must  be  required  to  give  fair  warning 
about  their  rules  before  proceeding  to  destroy  a  productive  citizen's 
way  of  life. 

My  137-acre  homestead  farm  is  located  in  northwestern  Penn- 
svlvania.  This  farm  was  originally  acquired  by  my  grandfather  in 
the  early  1900's  and  has  been  farmed  by  each  family  generation 
since  that  time.  In  1975,  my  father  retired  from  running  a  dairy 
and  beef  operation  on  the  farm.  Even  though  interest  rates  were 
soaring  at  the  time,  I  bought  the  farm  in  order  to  keep  it  in  the 
family  and  I  began  to  grow  crops.  Therefore,  in  order  to  improve 
the  farm's  productivity  for  row  crops,  the  existing  drainage  system 
needed  to  be  renovated. 

During  the  1940's,  the  Pennsylvania  Game  Commission  had  in- 
troduced beaver  to  the  area.  Over  the  course  of  30  years  those  bea- 
vers multiplied  and  built  dams  in  the  farm's  existing  drainage  sys- 
tem; this  resulted  in  flooding  part  of  the  land.  In  order  to  grow 
crops  the  land  had  to  be  returned  to  its  natural  state.  In  1976  and 
1977,  I  began  working  with  the  U.S.  Agriculture  Stabilization  and 
Conservation  Service  in  order  to  renovate  the  existing  drainage 
system.  This  project  was  encouraged  by  the  USDA  because  it  was 
promoting  soil  and  water  conservation.  The  ASCS  drew  up  the 
original  plan  to  repair  the  drainage  system  and  I  worked  closely 
with  them  for  the  next  8  years  in  repairing  the  drainage  system. 

This  restoration  cost  me  thousands  of  dollars.  Little  did  I  dream, 
or  have  any  reason  to,  that  some  day  bureaucrats  and  appellate 
judges  would  declare  my  farm  to  be  waters  of  the  United  States 
and  my  normal  farming  activity  to  be  the  unlawful  dredge  and  fill 
of  such  waters.  The  U.S.  Department  of  Agriculture  issued  a  wet- 
lands commencement  determination  that  stated  that  work  such  as 
mine,  which  was  started  before  December  1985,  could  continue  if 
completed  by  1995.  Also,  they  paid  me  to  clean  out  drainage 
ditches  after  a  season  of  heavy  rainfall.  From  1977  until  1987,  nei- 
ther the  Department  of  Agriculture  nor  any  other  agency  ever  indi- 
cated or  stated  that  I  needed  a  Clean  Water  Act,  or  section  404 
permit,  to  pursue  my  farming  activity. 

During  this  time  I  also  worked  with  the  Pennsylvania  Gaming 
Commission  who  gave  me  permission  to  remove  the  beavers;  fur- 
thermore, I  consulted  with  the  Pennsylvania  Fish  Commission  and 
the  Pennsylvania  Department  of  Environmental  Resources.  Both  of 
these  agencies  told  me  that  my  restoration  activity  did  not  need 
any  wetland  permit  because  the  activity  was  covered  by  the  appli- 
cable State  agricultural  exemption. 

In  May  1987,  seven  different  agencies,  representing  the  Federal, 
State,  and  local  governments,  descended  on  my  farm  without  notice 
or  permission.  They  excavated  soil  and  took  a  sampling  of  plants. 
Two  months  later  I  received  notices  from  the  EPA,  the  U.S.  Army 
Corps  of  Engineers,  the  U.S.  Fish  and  Wildlife  Service,  and  the 
State  Department  of  Environmental  Resources  stating  that  I  had 
destroyea  wetlands  by  cleaning  my  farm's  drainage  ditches.  I  was 
ordered  to  turn  my  farm  back  into  a  so-called  "wetland"  under 
threat  of  civil  and  criminal  penalties  as  high  as  $50,000  per  day, 
as  well  as  possible  imprisonment. 
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I  applied  for  an  after-the-fact  permit,  but  it  was  denied.  The  sys- 
tem doesn't  provide  any  opportunity  to  apply  for  agricultural  ex- 
emption under  section  404  of  the  Clean  Water  Act.  For  the  next  7 
years  I  was  forced,  at  great  cost  to  my  family  and  my  farm  and  my 
livelihood,  to  prove  that  I  was  innocent.  The  only  way  I  could  as- 
sert my  rights  and  claim  my  exemption  was  to  stop  farming  and 
wait  for  the  Government  to  sue  me  so  that  I  had  a  forum  in  which 
to  assert  my  rights  and  challenge  the  Government's  actions.  I  won 
at  the  district  level,  but  the  Grovernment  appealed  and  appellate 
court  judges  turned  deaf  ears.  I  am  now  faced  with  the  loss  of  my 
farm. 

This  disastrous  situation  could  have  been  avoided  if  the  Govern- 
ment agencies  would  have  given  me  fair  notice  and  warning  of  the 
need  for  a  wetlands  permit,  or  taken  responsibility  for  the  lack  of 
information  which  they  provided.  Additionally,  I  find  it  unfair  that 
the  Environmental  Protection  Agency  can  override  decisions  made 
by  Federal,  State,  and  local  agencies,  holding  individuals  like  my- 
self liable  for  information  given  to  me  by  agencies  which  I  thought 
I  could  rely  upon.  This  is  why  the  legislation  before  you  is  critical, 
just,  and  fair.  In  my  case,  the  lack  of  fair  warning  has  resulted  in 
taking  productive  farmland  permanently  out  of  use.  I  strongly  urge 
you  to  vote  in  favor  of  this  legislation. 

Thank  you  for  allowing  me  to  testify. 

[The  prepared  statement  of  Mr.  Brace  follows:] 

Prepared  Statement  of  Robert  J.  Brace,  Farmer,  Robert  Brace  Farm,  Inc., 
Waterford,  pa 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Bob  Brace  and  I 
am  a  third  generation  farmer  and  for  over  forty  years  I  have  farmed  my  land.  My 
story  demonstrates  that  government  agencies  must  be  required  to  give  fair  warning 
about  their  rules  before  proceeding  to  destroy  a  productive  citizen's  way  of  life. 

My  137-acre  homestead  farm  is  located  in  northwestern  Pennsylvania.  This  farm 
was  originally  acquired  by  my  grandfather  in  the  early  1900's  and  has  been  farmed 
by  each  family  generation  since  that  time.  In  1975  my  father  retired  from  running 
a  dairy  and  beef  operation  on  the  farm.  Even  though  interest  rates  were  soaring 
at  the  time,  I  bought  the  farm  in  order  to  keep  it  in  the  family  and  I  began  growing 
crops.  However,  in  order  to  improve  the  farm's  productivity  for  row  crops,  the  exist- 
ing drainage  system  needed  to  be  renovated. 

During  the  1940s  the  Pennsylvania  Game  Commission  had  introduced  beavers  to 
the  area.  Over  the  course  of  30  years  those  beavers  multiplied  and  built  dams  in 
the  farm's  existing  drainage  system.  This  resulted  in  flooding  part  of  the  land.  In 
order  to  grow  crops  the  land  had  to  be  returned  to  its  natural  state. 

In  1976  and  1977,  I  began  working  with  the  U.S.  Agriculture  Stabilization  and 
Conservation  Service  in  order  to  renovate  the  existing  drainage  system.  This  project 
was  encouraged  by  the  USDA  because  it  promoted  soil  and  water  conservation.  The 
ASCS  drew  up  the  original  plan  to  repair  the  drainage  system  and  I  worked  closely 
with  them  for  the  next  eight  years  in  repairing  the  drainage  system.  This  restora- 
tion cost  me  thousands  of  dollars.  Little  did  I  dream,  or  have  any  reason  to,  that 
someday  bureaucrats  and  appellate  judges  would  declare  my  farm  to  be  waters  of 
the  United  States  and  my  normal  farming  activity  to  be  unlawful  dredge  and  fill 
of  such  waters. 

The  U.S.  Department  of  Agriculture  issued  a  wetlands  commencement  determina- 
tion that  stated  that  work  such  as  mine,  which  was  started  before  December  1985 
could  continue  if  completed  by  1995.  Also,  they  paid  me  to  clean  out  the  drainage 
ditches  after  a  season  of  heavy  rainfall.  From  1977  until  1987  neither  the  Depart- 
ment of  Agriculture  nor  any  other  agency  ever  indicated  or  stated  that  I  needed  a 
Clean  Water  Act  (or  Section  404)  permit  to  pursue  my  farming  activity. 

During  this  time  I  also  worked  with  the  Pennsylvania  Game  Commission  who 

fave  me  permission  to  remove  the  beaver  dams.  Furthermore,  I  consulted  with  the 
'ennsylvania  Fish  Commission  and  the  Pennsylvania  Department  of  Environmental 
Resources.  Both  of  these  agencies  told  me  that  my  restoration  activities  did  not  need 
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any  wetland  permits  because  the  activity  was  covered  by  the  applicable  state  agri- 
cultural exemption. 

In  May  1987  seven  different  agencies  representing  the  federal,  state,  and  local 
governments  descended  on  my  farm  without  notice  or  permission.  They  excavated 
soil  and  took  a  sampling  of  plants.  Two  months  later  I  received  notices  from  the 
EPA,  the  U.S.  Army  Corps  of  Engineers,  the  U.S.  Fish  &  Wildlife  Service,  and  the 
state  Department  of  Environmental  Resources  stating  that  I  had  destroyed  "wet- 
lands" by  cleaning  my  farm's  drainage  ditches.  I  was  ordered  to  turn  my  farm  back 
into  a  so-called  "wetland"  or  face  civil  and  criminal  penalties  as  high  as  $50,000  per 
day  as  well  as  the  possibility  of  imprisonment. 

I  applied  for  an  after-the-fact  permit  but  it  was  denied.  I  was  not  given  an  oppor- 
tunity to  apply  for  the  agricultural  exemption.  For  the  next  seven  years  I  was 
forced,  at  great  cost  to  my  family,  my  farm,  and  my  livelihood  to  prove  that  I  was 
innocent.  The  only  way  I  could  assert  my  rights  was  to  stop  farming  and  wait  for 
the  government  to  sue  me  so  I  had  a  forum  in  which  to  assert  my  rights  and  chal- 
lenge the  government's  actions.  I  won  at  the  district  court  level  but  appellate  courts 
turned  deaf  ears  and  now  I  am  faced  with  the  loss  of  my  farm. 

This  disastrous  situation  could  have  been  avoided  if  the  government  agencies  in- 
volved would  have  given  me  fair  notice  and  warning  of  the  need  for  a  wetland  p>er- 
mit,  or  taken  responsibility  for  the  lack  of  information  which  they  provided  Addi- 
tionally, I  find  it  unfair  that  the  Environmental  Protection  Agency  can  override  deci- 
sions made  by  other  federal,  state,  and  local  agencies,  holding  individuals  like  my- 
self liable  for  information  given  to  me  by  agencies  which  I  thought  I  could  rely  upon. 
This  is  why  the  legislation  that  is  before  you  is  critical,  just,  and  fair.  In  my  case, 
the  lack  of  fair  warning  has  resulted  in  taking  productive  farm  land  permanently 
out  of  use. 

I  strongly  urge  you  to  vote  in  favor  of  this  legislation.  Thank  you  for  allowing  me 
to  testify. 

Mr.  Gekas.  Thank  you,  Mr.  Brace.  We'll  return  to  you  for  a 
round  of  questioning,  thank  you. 
Mr.  Plioplys. 

STATEMENT  OF  VITAS  M.  PLIOPLYS,  MANAGER,  FIRE  AND 
SAFETY  SERVICES,  RR  DONNELLY  &  SONS  CO. 

Mr.  Plioplys.  Mr.  Chairman,  and  members  of  the  subcommittee, 
I'd  like  to  thank  you  for  the  opportunity  to  testify  here  today.  I'm 
going  to  depart  from  mv  written  comments  so  I  ask  that  my  writ- 
ten statements  be  added  to  the  record. 

Mr.  Gekas.  Without  objection,  all  the  witnesses'  statements  will 
be  so  accepted. 

Mr.  Plioplys.  I  am  the  manager  of  fire  and  safety  services  for 
RR  Donnelley.  We're  the  world's  largest  commercial  printer.  We 
have  54  plants  within  the  United  States  and  20  internationally. 
Also,  aside  from  Donnelley,  I'm  representing  the  Printing  Indus- 
tries of  America,  which  is  the  Nation's  largest  graphic  arts  trade 
association  representing  more  than  14,000  member  companies. 
Representing  Donnelley  and  the  PIA  is  interesting  because  we 
come  from  two  different  angles.  Most  Printing  Industries  of  Ameri- 
ca's members  are  small  printers  with  10  to  20  employees. 
Donnelley  is,  by  far,  the  exception. 

Some  of  the  things  I've  heard  today  really  trouble  me,  and  we 
have  to  stand  back  and  take  a  look  at  what,  I  believe,  this  law  will 
force.  This  law  will  force  agencies  to  write  clear-cut  regulations. 
Everyone  is  arguing  that  we  don't  want  three  different  States  with 
different  interpretations.  That  exists  today  because  the  laws  as 
they  are  written  right  now  allow  that  to  happen.  We  interpret  the 
rules  if  they're  not  clearly  written — an  OSHA  official,  a  DOT  offi- 
cial— everyone  interprets  things  because  the  rules  are  so  vague. 
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Only  when  we  get  to  the  point  where  the  rules  are  clearly  writ- 
ten will  prosecution  be  easier,  will  compliance  be  easier, 
everybody's  lives  will  be  easier.  In  the  interim  I  do  understand  the 
concerns  of  prosecutors  and  others  that  say,  If  we  take  away  the 
agencies'  discretion  to  rule  in  whatever  fashion  they  want,  how  are 
we  going  to  be  able  to  prosecute  anyone  in  this  interim? 

Within  Donnelley,  we  do  fairly  well  from  a  safety  perspective.  Ac- 
tually, we  compare  more  to  the  retail  industry  than  the  manufac- 
turing industry  is  a  result  of  Donnelley's  safety  culture  since  its  in- 
ception. But  to  get  even  better  we  are  shaking  the  foundations  of 
the  company.  We  are  trying  to  change  the  culture  to  get  even  bet- 
ter and  become  a  world  leader  in  safety,  and  that's  what  you  need 
to  do.  This  law  will  shake  a  lot  of  agencies  into  realizing  they  have 
to  start  writing  better  laws. 

As  others  have  stated,  there  are  court  rulings  that  say  we  have 
affirmative  defenses.  Are  agencies  listening  to  those  court  rulings? 
We  have  gone  before  OSHA,  when  we  were  cited,  to  sit  down  at  an 
informal  conference.  I've  pulled  together  case  law  from  the  review 
commission,  brought  in  20-some  cases  to  the  OSHA  area  director, 
not  the  attorneys.  The  attorneys  usually  do  look  at  case  law  to  de- 
termine whether  or  not  they  have  a  case,  but  the  safety  personnel 
look  at  it  and  say,  "Well,  this  doesn't  matter;  this  is  a  safety  issue 
and  we  are  going  to  keep  pursuing  it." 

There  is  an  informal  conference  procedure  within  OSHA  where 
you  can  sit  down  with  the  area  director,  within  15  days  if  you're 
cited,  to  resolve  any  citations.  In  several  States  where  we  have  had 
problems  with  the  area  directors,  we've  refused  to  accept  that  op- 
tion. We  formally  contest  it  because  we  know  when  we  go  talk  with 
the  OSHA  attorneys  that  they're  going  to  look  at  the  legal  issues 
and  that's  where  we  state  our  case.  Last  Friday  was  a  great  exam- 
ple in  California.  There  was  no  talking  with  OSHA  itself;  they  took 
a  tough  stance. 

In  the  written  testimony  I  talk  about  an  accident  we  had,  which 
was  unfortunate.  A  lift-truck  driver  took  a  turn  too  fast  on  a  stand- 
up  hoist  and  he  saw  he  was  going  to  hit  a  guard  rail.  Rather  than 
stay  on  the  truck  where  the  body  of  the  truck  would  have  protected 
him,  his  instincts  got  the  better  of  him  and  he  jumped  off,  but  he 
didn't  jump  out  of  the  way  in  time  and  the  lift-truck  smashed  his 
leg  between  the  truck  and  guard  rail.  The  OSHA  area  director,  ba- 
sically stated  that  our  training  program  should  have  taught  that 
person  to  overcome  natural,  instinctive  reactions.  I  don't  know  how 
to  do  that.  OSHA's  attorney  was  there  and  he  ultimately  dropped 
the  citation,  but,  in  essence,  what  the  area  director  was  arguing  for 
was  that  in  our  training  we  should  have  our  people,  before  we  put 
them  out  on  a  lift-truck,  go  through  an  obstacle  course  and  have 
them  bash  into  columns,  bash  into  things,  so  that  they  know  what 
it  feels  like  to  smash  your  truck  up.  I  don't  know  if  driver's  edu- 
cation would  ever  allow  15-year-old  kids  to  smash  up  their  cars  just 
to  know  how  to  react  in  an  emergency  situation. 

On  the  issue  of  publishing  formal  interpretations:  Some  employ- 
ers read  the  Federal  Register.  I  do  read  the  Federal  Register  but 
only  the  OSHA  sections,  but  a  small  printer  will  not  buy  the  Fed- 
eral Register.  They  do  not  have  time  to  read  the  Federal  R€  ister, 
nor  do  tney  have  the  expertise  to  interpret  it.  On  PIA's  behalf,  they 
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do  a  great  job  when  a  clear-cut  regulation  is  issued.  When  a  new 
rule  is  issued,  PIA  issues  newsletters — here's  a  new  rule,  here's  ex- 
actly what  you  need  to  do.  Their  hands  are  tied,  oftentimes,  be- 
cause the  rules  are  vague.  Through  advice  of  their  legal  people  they 
cannot  tell  you,  Here's  exactly  what  you  need  to  do  and  we'll  guar- 
antee compliance. 

If  a  small  printer  gets  cited,  based  on  their  advice,  I'm  sure  PIA 
can  get  sued.  By  writing  clearer  regulations  the  word  can  get  out 
to  everybody  through  these  associations,  and  other  means.  Thank 
you. 

[The  prepared  statement  of  Mr.  Plioplys  follows:] 

Prepared  Statement  of  Vitas  M.  Plioplys,  Manager,  Fire  and  Safety 
Services,  RR  Donnelley  &  Sons  Co. 

Mr.  Chairman,  and  members  of  the  subcommittee,  my  name  is  Vitas  Plioplys.  I 
work  for  RR  Donnelley  &  Sons  Company  as  the  Corporate  Manager  of  Fire  and 
Safety  Services.  In  my  position,  I  develop  and  oversee  the  Company's  safety  pro- 
gram and  compliance  activities  for  54  domestic  manufacturing  facilities  and  20 
international  locations.  I  have  been  working  with  Donnelley,  in  the  Corporate 
Health  and  Safety  Department  for  over  10  years.  During  this  period,  I  have  had  ex- 
tensive dealings  with  regulators  and  with  interpreting  new  regulations.  I  am  also 
appearing  before  you  today  on  behalf  of  the  Printing  Industries  of  America,  the  na- 
tion's largest  graphic  arts  trade  association,  representing  more  than  14,000  member 
companies. 

RR  Donnelley  &  Sons  Company  is  a  world  leader  in  managing,  reproducing  and 
distributing  print  and  digital  information  for  the  publishing,  retailing,  merchandis- 
ing and  information  technology  markets.  We  are  the  world's  largest  commercial 
printer,  specializing  in  catalogs,  inserts,  magazines,  books,  directories,  specialty 
printed  products,  computer  documentation  and  financial  printing.  With  plants  scat- 
tered throughout  this  country,  we  try  to  apply  regulatory  requirements  consistently 
throughout  our  operations.  As  new  regulations  are  issued,  we  interpret  them  and 
develop  our  programs  to  best  comply  with  the  requirements.  However,  the  interpre- 
tation of  how  to  comply  with  a  regulation  varies  from  state  to  state  and,  withm  a 
state,  from  regulator  to  regulator.  We  do  our  best  to  comply  with  the  requirements, 
but  find  that  we  cannot  guarantee  we  are  in  compliance  due  to  inconsistent  inter- 

f (Fetation  and  application  by  the  regulators.  Regulations  written  under  the  guide- 
ines  of  this  Bill  would  provide  consistent  application  and  ease  of  interpretation  of 
the  requirements. 

Paragraph  A  of  the  Bill,  requires  fair  warning  of  the  conduct  the  rule  prohibits, 
or  requires.  The  Americans  with  Disabilities  Act  is  a  great  example  of  how  this  sec- 
tion would  help  everyone.  When  the  ADA  was  published,  the  requirements  were 
very  vague.  We  are  still  struggling  with  the  requirement  to  clearly  spell  out  any 
physical  requirements  of  the  job  with  the  requirement  that  they  be  bona-fide  re- 
quirements. An  example  that  keeps  coming  up  is  whether  we  can  require  lift  truck 
operators  to  have  vision  in  both  eyes.  If  a  person  has  vision  in  only  one  eye,  they 
do  not  have  depth  perception,  which  is  required  to  operate  a  truck  safely  and  place 
loads  safely.  We  have  taken  the  approach  of  seeking  a  professional  opinion  from  an 
opthamologist  as  to  whether  the  person  should  be  disqualified  from  the  job,  but  that 
does  not  mean  that  we  can  not  be  sued  under  the  Act.  I  attended  several  seminars, 
attempting  to  determine  what  we  needed  to  do  to  comply.  The  most  consistent  mes- 
sage durine  these  conferences  was  that,  over  time,  only  the  courts  would  be  able 
to  shape  wnat  an  employer  needed  to  do  through  lawsuits  filed  against  employers. 
We  feel  we  have  done  a  good  job  in  complying  with  the  law,  but  that  does  not  give 
us  any  immunity  from  lawsuits,  nor  do  the  regulations  give  us  enough  ammunition 
to  detend  ourselves  in  these  lawsuits  because  of  their  vagueness.  If  an  agency  can- 
not explain  specifically  what  needs  to  be  done  to  comply  with  a  law,  the  law  should 
not  be  enacted.  Without  specific  guidance,  even  the  regulators  cannot  adequately  as- 
sist employers  in  achieving  compliance. 

Paragraph  B(i)  allows  employers  to  implement  the  requirements  of  the  standards, 
as  spelled  out  in  the  Federal  Register,  without  the  fear  of  civil  or  criminal  sanctions 
if  our  interpretation  was  reasonable.  Currently,  we  are  faced  with  differing  interpre- 
tations by  regulators.  This  past  Friday,  we  were  in  California,  arguing  our  case  with 
California  OSHA  on  some  citations  they  issued  to  us.  One  of  the  citations  was  for 
not  training  a  lift  truck  operator  who  had  an  accident.  The  OSHA  standard  states 
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that  only  trained  operators  are  allowed  to  operate  lift  trucks.  The  standard  does  not 
define  the  type  of  training  required.  We  trained  this  operator  using  a  widely  recog- 
nized training  program.  Tne  injury  occurred  when  the  operator  acted  out  of  natural 
instinct  to  an  emergency  situation.  In  this  particular  accident  the  employee  turned 
a  comer  too  fast  and  lost  control  of  the  truck.  The  truck  was  going  to  hit  a  guard- 
rail. Rather  than  staying  on  the  stand-up  truck,  where  he  was  protected  from  any 
impact,  the  he  jumped  off  of  the  truck  and  was  pinned  between  the  truck  and  the 
^ardrail,  breaking  his  leg.  The  inspector  cited  us  for  not  providing  effective  train- 
ing and  the  Area  Director  took  the  position  that  our  training  should  have  been  ex- 
tensive enough  to  overcome  a  person's  natural,  instinctive  reaction.  Fortunately,  we 
had  contested  this  case  and  the  informal  conference  was  with  the  OSHA  attorney 
who  saw  there  was  no  legal  basis  for  the  citation  and  dropped  it.  We  are  fortunate, 
due  to  our  size,  that  we  have  the  available  resources  to  evaluate  these  citations  and 
contest  them  when  necessary.  Most  of  the  printing  industry  is  comprised  of  small 

f)rinters  who  do  not  have  a  safety  department  with  an  in-depth  knowledge  of  the 
egal  requirements  of  the  standards.  A  smaller  printer  would  have  probably  paid  the 
fine.  Even  though  we  wont  his  legal  issue,  there  was  a  significant  cost  in  our  time, 
OSHA's  time,  and  travel  expenses  that  should  not  have  occurred,  if  the  standards 
clearly  defined  what  our  legal  obligations  were. 

Paragraph  B(ii)  allows  us  to  rely  on  the  interpretation  by  the  agency,  without  fear 
of  being  cited  for  relying  on  that  interpretation.  When  OSHA's  Process  Safety  stand- 
ard was  published,  I  read  through  the  standard  and  preamble  and  determined  that 
the  requirements  did  not  apply  to  our  operations.  To  check  whether  my  interpreta- 
tion was  correct,  I  called  OSHA  in  Washington,  explained  our  operation  and  re- 
ceived an  interpretation  that  we  were  not  covered  by  the  standard.  The  Process 
Safety  Standard  requires  14  management  elements  to  prevent  catastrophic  releases 
of  hazardous  chemicals.  It  is  mostly  applicable  to  chemical  companies.  The  standard 
exempts  storage  of  flammable  liquids  in  atmospheric  tanks  and  vessels  that  have 
less  tnan  10,000  pounds  of  a  Hammable  liquid.  In  gravure  printing,  we  print  with 
a  toluene  based  ink,  which  is  flammable.  Our  inks  and  solvent  are  stored  in  atmos- 
pheric tanks  and  a  printing  press  unit,  or  solvent  recovery  vessel  does  not  have 
more  than  10,000  pound  of  toluene  in  them.  Based  on  the  wording  of  the  standard 
this  would  be  the  correct  interpretation.  A  year  later,  however,  a  gravure  printing 
trade  association  received  a  different  interpretation  that  gravure  printing  operations 
fall  under  the  standard.  The  interpretation  was  that  if  vessels  are  connected,  you 
count  the  amount  of  flammable  liquid  through  the  entire  orocess.  In  our  operations, 
our  storage  tanks  pump  ink  and  solvent  to  our  presses.  Our  presses  are  connected 
by  ducts  to  our  solvent  recovery  process  and  the  solvent  recovery  process  is  con- 
nected to  our  solvent  storage  tank.  This  interpretation  was  not  basea  on  any  word- 
ing in  the  standard,  or  preamble,  but  soon  all  OSHA  ofilces  began  accepting  that 
interpretation.  We  have  10  gravure  printing  plants,  where  we  print  with  toluene 
based  inks.  Because  of  this  interpretation,  each  facility  has  expended  approximately 
1  year  of  a  person's  time  on  paper  work  to  comply  with  the  standard.  To  this  date 
there  has  been  nothing  published  to  substantiate  this  interpretation  and  the  stand- 
ard's language  still  leaves  doubt  that  we  need  to  comply  with  the  provisions.  We 
have  expended  10  person  years  of  efiTort  to  comply  with  the  standard  and  we  are 
still  not  legally  sure  that  it  applies  to  us. 

On  a  separate  occasion,  I  contacted  OSHA  on  how  to  record  tendonitis  on  the 
OSHA  log.  The  recordkeeping  expert  told  me  that  he  would  not  record  a  case,  unless 
there  was  some  active  treatment,  but  cautioned  me  that  if  we  followed  his  advice, 
it  would  not  guarantee  that  we  would  not  be  cited.  We  have  a  host  of  these  kind 
of  experiences.  Agency  personnel  will  tell  you  how  to  practically  comply  with  the 
law,  but  will  not  give  you  any  guarantees  that  if  we  relied  on  their  advice,  we  would 
not  be  subject  to  citations.  We  have  asked  the  regulators  to  send  us  their  opinions 
in  writing,  but  found  that  no  one  is  willing  to  do  that.  This  provision  would  not  only 
help  employers  in  knowing  that  they  are  doing  the  right  thing,  but  would  also  allow 
regulators  to  offer  opinions  that  can  be  relied  upon. 

Paragraph  2  requires  interpretations  to  be  published  in  the  Federal  Register  and 
made  available  to  an  employer  prior  to  being  held  accountable.  This  provision  is 
only  fair.  To  use  an  analogy,  if  I  was  a  teacher,  it  would  be  unfair  for  me  to  flunk 
a  student  if  the  only  instruction  I  had  given  was  to  write  a  term  paper.  Without 
detailed  instructions  as  to  what  I  was  looking  for,  I  cannot  hold  that  student  ac- 
countable, if  I  did  not  like  their  style,  or  chosen  topic.  This  happens  every  day  in 
the  regulatory  arena. 

We  have  to  acknowledge  that  there  is  a  problem  when  people  can  be  held  account- 
able for  actions  they  are  never  told  to  take,  or  not  take;  when  regulators  are  unwill- 
ing to  put  their  professional  opinions  down  in  writing  because  the  laws  are  not 
clearly  written  and  they  do  not  want  to  put  their  necks  on  the  line,  and  when  we 
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are  given  an  oflicial  opinion  by  a  regulator,  we  are  still  subject  to  being  punished 
because  of  the  opinion  of  another  regulator.  I  would  urge  the  members  of  the  Sub- 
committee to  call  an  agency  to  get  an  official  opinion  and  see  if  you  could  get  in 
writing.  Then  call  another  office  of  the  agency  to  see  whether  you  get  the  same  opin- 
ion. Inconsistent  interpretation  and  application  of  regulatory  requirements  is  what 
I  live  with  day  to  day.  This  Bill  would  correct  these  problems,  which  is  why  we  fully 
support  the  Bill  and  urge  you  to  support  it  also. 

Thank  you  for  the  opportunity  to  share  my  views  with  this  Subcommittee.  I  would 
be  pleased  to  answer  any  questions  you  may  have. 

Mr.  Gekas.  Thank  you,  and  we  turn  to  Mr.  McMackin. 

STATEMENT  OF  ROBERT  McMACKIN,  MAPLE  GLEN,  PA 

Mr.  McMackin.  Thank  you,  Mr.  Chairman. 

My  name  is  Robert  McMackin.  Thank  you  for  giving  me  the  op- 
portunity to  testify  today  regarding  this  important  issue.  I  beHeve 
that  what  my  wife  and  I  have  lived  through  the  last  few  years 
paints  a  clear  picture  of  why  Government  agencies  should  be  re- 
quired to  give  fair  warning — emphasis  on  the  "fair" — about  their 
rules  before  imposing  sanctions  on  innocent  citizens. 

I'm  a  private  citizen;  I'm  a  nonattomey.  In  May  1988,  my  wife 
and  I  bought  one-third  of  an  acre  lot  in  the  Pocono  Mountains  of 
Pennsylvania  to  build  our  retirement  vacation  home.  Since  I  was 
soon  to  retire,  the  purchase  and  the  building  of  our  home  on  this 
property  represented  a  significant  portion  of  our  retirement  sav- 
ings, thus  we  proceeded  very  cautiously  in  pursuing  our  dream.  We 
purchased  dry  land  from  a  reputable  realtor  and  obtained  a  clear 
title  from  the  seller.  We  then  retained  a  highly  regarded,  small, 
local  builder  to  begin  construction  on  our  home,  who  had  obtained 
all  of  the  necessary  permits  and  Government  approvals. 

We  finished  building  our  home  and  moved  into  our  home  in  Au- 
gust 1989.  Almost  4  years  later,  in  May  1993,  my  wife  and  I  re- 
ceived a  very  disturbing  letter  from  the  Army  Corps  of  Engineers. 
I  would  like  to  say  that  it  wasn't  disturbing;  it  was  terrifying,  and 
it's  an  attachment  to  my  testimony.  It  said  we  had  placed  fill  in 
federally  regulated  wetlands  without  a  permit  and  that  we  had  vio- 
lated the  Clean  Water  Act.  We  were  not  required  to  take  our  house 
down,  but  we  had  to  move  all  the  fill  except  for  5  feet  around  the 
house.  We  also  had  to  create  additional  wetlands.  This  would  re- 
quire our  removing  all  of  the  trees  and  shrubs  we  had  planted,  and 
would  endanger  the  very  integrity  of  the  house  itself. 

We  were  also  told  that  we  would  need  to  obtain  more  land  ofFsite 
in  order  to  create  a  one-tenth  acre  of  wetland,  two  times  the  size 
of  our  house.  We  were  warned  that  if  this  work  was  not  done,  we 
would  face  both  civil  penalties  and  even,  possibly,  criminal  sanc- 
tions of  up  to  $50,000  a  day,  like  the  one  that  Mr.  Brace  got — I'm 
sure  it's  a  similar  letter.  Needless  to  say,  none  of  the  prior  permits 
we  obtained — from  the  sewage  disposal  certificate,  to  the  building 
and  zoning  permit,  to  the  subdivision  building  permit — mentioned 
any  need  to  obtain  an  Army  Corps  permit.  Not  one  person  we  came 
in  contact  with  about  our  property  and  home — neither  the  builder, 
the  subdivision,  nor  the  local  township — mentioned  anything  about 
needing  a  permit. 

The  Corps'  demands  shocked  us.  Over  the  course  of  4  years  we 
had  landscaped  our  yard  with  almost  100  trees,  shrubs  and  bushes. 
We  found  out  that  the  estimate  to  just  prepare  a  plan  to  create  the 
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one-tenth  acre  of  wetland  offsite  would  cost  more  than  $3,000,  and 
there's  no  guarantee  that  the  plan  would  have  been  accepted.  This 
did  not  include  the  costs  to  remove  our  plants,  excavate  and  re- 
move soil,  grade  and  replant  with  Government-approved  plants  and 
then  replace  plants  as  needed.  This  could  have  seriously  depleted 
our  life  savings. 

Even  despite  our  good-faith  efforts  to  reasonably  develop  the 
property  and  to  be  good  stewards  of  the  land,  we  somehow  violated 
the  law  because  we  had  no  notice  of  warning  of  what  the  law  re- 
quires. 

I  served  my  country  willingly  in  World  War  II  and  the  Korean 
conflict;  yet  years  later  my  Government  accuses  me  of  violating  the 
law,  the  existence  of  which  was  never  adequately  promulgated.  In 
fact,  after  3  years  of  stress  and  expense,  the  problem  is  still  not 
resolved.  We  have  yet  to  receive  a  clearance  from  the  Army  Corps 
for  the  wetland  we  had  to  create  off  site.  Apparently,  the  Army 
Corps  has  established  a  new  permit,  but  this  is  already  being  at- 
tacked by  the  environmentalists  and  it  certainly  wouldn't  help  me, 
in  any  event. 

The  legislation  you  have  before  you  requiring  Government  agen- 
cies to  give  fair  warning  of  the  existence  of  a  rule  is  not  only  fair, 
it  is  essential,  if  the  Government  wants  citizens  to  obey  the  law. 
I  urge  you  to  pass  this  legislation  so  that  other  citizens  will  not 
have  to  go  through  the  near-devastation  that  we  faced.  Will  there 
every  be  an  end  to  this?  Thank  you. 

[The  prepared  statement  of  Mr.  McMackin  follows:] 

Prepared  Statement  of  Robert  McMackin,  Maple  Glen,  PA 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Robert  McMackin. 
Thank  you  for  giving  me  the  opportunity  to  testify  today  regarding  this  important 
issue.  I  beHeve  that  what  my  wife  and  I  have  Hved  through  in  the  past  few  years 
paints  a  clear  picture  of  why  government  agencies  should  be  required  to  give  fair 
warning  about  their  rules  before  imposing  sanctions  on  innocent  citizens. 

In  May  of  1988  my  wife  and  I  bought  a  third  of  an  acre  lot  in  the  Pocono  Moun- 
tains in  Pennsylvania,  to  build  our  retirement/vacation  home.  Since  I  was  soon  to 
retire,  the  purchase  and  building  of  our  home  on  this  property  represented  a  signifi- 
cant portion  of  our  retirement  savings.  Thus,  we  proceeded  cautiously  in  pursuing 
our  dream. 

We  purchased  the  land  from  a  reputable  realtor  and  obtained  clear  title  from  the 
seller.  We  then  retained  a  highly  regarded  local  builder  to  begin  construction  of  our 
home,  who  obtained  all  of  the  necessary  permits  and  government  approvals. 

We  finished  building  and  moved  into  our  home  in  August  1989.  Almost  four  years 
later,  in  May  of  1993,  my  wife  and  I  received  a  very  disturbing  letter  from  the  U.S. 
Army  Corps  of  Engineers.  I  have  attached  a  copy  of  the  letter  to  my  testimony.  It 
said  we  had  placed  fill  in  federally  regulated  wetlands  without  a  permit  and  we  had 
violated  the  Clean  Water  Act.  We  were  not  required  to  take  down  our  house,  but 
we  had  to  remove  all  fill  except  for  five  feet  around  the  house  and  we  also  had  to 
create  wetlands.  This  would  require  our  removing  all  the  trees  and  shrubs  we  had 
planted  and  would  endanger  the  integrity  of  the  house  itself. 

We  were  also  told  that  we  would  need  to  obtain  more  land  off  site  in  order  to  cre- 
ate a  one-tenth  acre  wetland,  two  times  the  size  of  our  house.  We  were  warned  that 
if  this  work  was  not  done  we  would  face  both  civil  penalties  and  even  possibly  crimi- 
nal sanctions  of  up  to  $50,000  a  day. 

Needless  to  say,  none  of  the  prior  permits  we  had  obtained — from  the  sewage  dis- 
posal certificate  to  the  building  and  zoning  permit  to  the  subdivision  building  per- 
mit— mentioned  anything  about  the  need  to  obtain  an  Army  Corps  permit.  Not  one 
person  that  we  came  in  contact  with  about  our  property  and  home — neither  our 
Duilder,  the  subdivision,  nor  the  local  township — mentioned  anything  about  needing 
such  a  permit. 

The  Corps'  demands  shocked  us.  Over  the  course  of  four  years  we  had  landscaped 
our  yard  with  almost  100  trees  and  shrubs.  We  found  out  that  the  estimate  to  just 
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prepare  a  plan  to  create  a  one-tenth  acre  wetland  ofF  site  would  cost  more  than 
$3,000.  This  did  not  include  the  costs  to  remove  our  plants,  excavate  and  remove 
soil,  grade,  replant  with  government-approved  plants,  and  then  replace  plants  as 
needed.  This  could  have  seriously  depleted  our  lite  savings. 

Even  despite  our  good  faith  efforts  to  reasonably  develop  our  property  and  to  be 
good  stewards  of  the  land,  we  somehow  violated  the  law  because  we  had  no  notice 
or  warning  of  what  the  law  requires. 

I  served  my  country  willingly  in  Word  War  II  and  the  Korean  conflict.  Yet  years 
later  my  government  accuses  me  of  violating  a  law,  the  existence  of  which  was 
never  adequately  promulgated.  In  fact,  after  three  years  of  stress  and  expense,  the 
problem  is  still  not  resolved.  We  have  yet  to  receive  from  the  Corps  final  approval 
of  the  wetland  we  created  off  site.  I  understand  that  aft«r  our  case  was  resolved, 
the  Army  Corps  established  a  new  permit.  The  new  permit  allows  the  construction 
or  expansion  of  a  home  on  a  small  lot  like  ours,  which  has  no  other  use  but  as  a 
homesite.  I  recently  learned  that  unfortunately  this  new  permit  is  being  challenged. 
When  will  all  of  this  end? 

The  legislation  that  is  before  you,  requiring  government  agencies  to  give  fair 
warning  of  their  rules  is  not  only  fair,  it  is  essential  if  the  government  wants  people 
to  obey  the  law.  I  urge  you  to  pass  this  legislation  so  that  other  citizens  will  not 
have  to  go  through  the  near  devastation  that  we  faced. 
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Regulatory  Branch 

SUBJECT:   CENAP-OP-R-199301162 


*MY]71993 


Mr.  and  Mrs.  Robert  McMackin 
7604  Brookfield  Road 
Cheltenham,  Pennsylvania  19012 

Deeir  Mr.  and  Mrs.  McMackin: 

Recent  inspection  by  personnel  of  this  office  has  revealed 
that  dredged  and/or  fill  material  has  been  placed  in  Federally 
regulated  wetlands  on  your  property  identified  as  Lot  ,102, 
Section  12,  Block  A  55,  Arrowhead  Lakes,  Coolbaugh  Township, 
Monroe  County,  Pennsylvania. 

Work  of  this  nature,  when  conducted  without  a  Department  of 
the  Army  permit,  is  a  violation  of  Section  3  01  of  the  Clean  Water 
Act. 

Since  you  have  not  been  granted  a  permit  for  the  above 
referenced  work,  you  are  hereby  directed  to  cease  and  desist  from 
conducting  or  permitting  any  further  work  of  this  nature  in  areas 
subject  to  Federal  jxirisdiction. 

Furthermore,  dredged  and/or  fill  material  has  been  placed  in 
Federally  regulated  wetlands  that  are  considered  to  be  an 
important  public  resource.   In  order  to  provide  satisfactory 
protection  of  this  resource,  you  are  directed  to  remove  the 
unauthorized  dredged  and/or  fill  material  from  the  areas  subject 
to  Federal  jurisdiction  identified  on  Enclosure  1. 

Due  to  the  existence-  of  a  residential  dwelling  and  driveway 
situated  on  the  fill,  this  office  has  determined  that  the 
residential  dwelling,  the  fill  within  the  foundation,  a  five  (5) 
foot  perimeter  of  fill  around  the  foundation,  and  the  existing 
driveway  may  remain.  To  compensate  for  the  loss  of  these 
wetlands,  off  site  creation  of  wetlands  at  a  ratio  of  2:1  is  to 
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be  completed  for  a  total  off  site  mitigation  of  0.10  acres.   The 
proposed  creation  site  is  to  be  approved  by  this  office  and  a 
schedule  for  the  creation  wor}c  ia  to  be  submitted  to  this  office 
within  60  days  for  approval.   Specific  instructions  concerning 
the  resolution  of  this  violation  are  indicated  on  Enclosure  2. 

You  are  requested  to  sign  both  copies  of  the  Restoration  and 
Creation  Guidelines  and  to  return  one  copy  to  this  office  within 
ten  days  of  the  date  of  this  letter. 

Be  advised  that  failure  to  perform  the  required  work  may 
result  in  civil  and/or  criminal  action  being  brought  against  you 
and  the  possible  imposition  of  civil  penalties ■ and  criminal  fines 
up  to  $50,000.00  per  day  per  violation. 

This  letter  does  not  affect  your  responsibil^Lty  to  obtain  any 
other  Federal,  State,  or  local  approvals  required  by  law  for  the 
above  noted  work. 

Should  you  have  any  questions  concerning  this  matter,  please 
contact  Ms.  Jennifer  Motts  of  this  office  at  (717)  894-6096. 

Sincerely, 


Frank  J.  Cianfrani, 
Chief,  Regulatory  Branch 

Enclosures 

Copies  Furnished: 

US  EPA-Region  III 

US  FWS -State  College 

PA  DER-Wilkes-Barre 

PAt  Fish: and^  Boat. Commission 

Monroe  County: Conservation  District 

Coolbaugh  Township 

Mountain  Craftsmen  Builders 
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RESTORATION  AREA.  VIOLATION  NUMBER  199301162 

MR.  AND  MRS.  ROBERT  MC  MACKIN, 
ARROWHEAD  LAKES  LOT  102,  SECTION  U,  BLOCK  A  SS 
COOLBAUGH  TOWNSHIP,  MONROE  COUNTY,  PENNSYLVANU 


NORTH  ARRCWHEAD  UVCT 


NORTH  ARROW  DRIVE 
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DREDGED  AND/OR  FILL  MATERXRL  REMOVAL  AND  RESTORATION  GUIDELINES 
FOR  VIOLATION  NUMBER  CENAP-OP-R-1993 01162 

Arrowhead  LaJtea,  Monroe  County,  Pennsylvania 

Due  to  the  complexity  of  the  work  required,  it  is  the 
reconmendation  of  this  office  that  an  environ&ental  consultant 
with  expertise  in  forested  wetland  restoration  and  creation  be 
employed  to  design  a  specific  mitigation  plan  that  incorporates, 
at  a  minimum,  the  following  required  items. 

WETLAND  RESTORATION! 

1.  Dredged  and/or  fill  material  including  soil,  stone,  and  other 
materials  shall  be  removed  from  areas  subject  to  Federal 
jurisdiction  as  shown  on  Enclosure  1.   Dredged  and/or  fill 
material  shall  be  removed  to  an  elevation  equal  to  or  slightly 
below  the  elevation  of  the  adjacent  wetlands  (i.e.  no  sore  than 
three  (3)  inches  below  the  elevation  of  the  adjacent  wetlands) . 

2.  In  no  event  shall  completion  of  the  removal  of  dredged  and/or 
fill  material  occur  later  than  45  days  from  the  date  of  this 
letter. 

3.  All  dredged  and/or  fill  material  removed  from  wetlands  shall 
be  placed  on  an  upland,  non-wetland  area  approved  by  this  office. 

4.  After  this  office  has  approved  the  final  elevation  of  the 
creation  site,  shrubs  and  trees  shall  be  planted  in  random 
clusters  of  eight  (8)  to  twelve  (12)  individual  plants.   Each 
cluster  shall  consist  of  a  mixture  of  the  following  species:  red 
maple  (Acer  rubrua) ,  highbueh  blueberry  (Vancinium  corvmbosuia^ , 
serviceberry  (AmQlanehier  arboreal .  common  winterberry 

filex  vertleillata>.  and  nannyberry  fViburnum  lentaao^ . 
Individual  plants  shall  be  planted  five  feet  apart  within  each 
cluster.   The-,  number  of •  tree/shrub  clusters  will  be  determined  by 
a  representative  of  this:  office. 

5.  The  entire  restored  area  shall  be  seeded  wlth^'a  seed  mix 
suitable  for  wet  areas .  All  seeding : shall,  be:  completed, within 
five  (5)  days  of  dredged  and/or  fill  material:  removal.'  In'  the 
event- that. weather: conditions  are; not;  suitable ^  for;  seeding 
iaanediately :  after:  dredged-:  and/or  fill,  matiarial:  reoovalf^ the 
PdconoAreav Field  Office  (717-894-6096)  shall. be» notified- in 
order  to. establish. a:  date  for  seeding.   Seeded  areas- must  achieve 
loot  coverage  by  November  15,  1993. 


98 

-  2  - 

5.   The  upland/wetland  edge  shall  be  graded  to  a  slope  no  steeper 
than  2:1  (horizontal  to  vertical)  and  stabilized  to  prevent 
erosion.  Stabilization  shall  be  accomplished  by  the  placement  of 
straw  bales  (staked  tightly  end  to  end)  or  placement  of  silt 
fencing  along  the  toe  of  slope.  Further,  no  portion  of  the  toe 
of  slope  of  the  upland/ wetland  edge  shall  occur  in  areas  subject 
to  Federal  jurisdiction.   All  disturbed  areas  along  the  slope  of 
the  uplemd/vetland  edge  shall  be  seeded  with  a  commercial  seed 
mix  to  prevent' erosion  of  sediment  into  the  restored  wetlands. 
All  erosion  control  work,  including  seeding,  shall  be  performed 
within  five  (5)  days  of  dredged  and/fill  material  removal. 

7.   All  restoration  work  shall  be  completed  within  50  days  of  the 
date  of  this  letter. 
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WETTAKD  CREATION; 

1.  To  compensate  for  the  area  of  unauthorized  dredged  and/or 
fill  material  that  will  remain  in  Federally  regulated  wetlands, 
off  site  creation  of  wetlands,  at  a  2:  1  ratio,  is  to  be 
undertaJcen.   This  wetland  creation  worX  shall  take  place  within 
the  Arrowhead  LoXes  Development  on  a  site  approved  by  this 
office.   The  constructed  wetland  shall  consist  of  0.10  acres  of 
forested  wetlands. 

2.  The  primary  operation  on  the  creation  site  involves 
downgrading  an  upland/ non-wetland  area  to  an  adjacent  wetland 
elevation  by  the  removal  of  soil.   Prior  to  any  earth 
disturbance,  an  approved  erosion  and  sedimentation  control  plan 
shall  be  implemented.  An  erosion  ai\d  sedimentation  control  plan 
shall  be  submitted  to  the  Monroe  County  Conservation  District  for 
their  review  and  approval. 

3.  After  the  proposed  wetland  creation  elevations  have  been 
determined,  identified  on  a  scaled  drawing,  and  approved  by  this 
office,  the  wetland  creation  area  shall  be  excavated  to 
elevations  approximately  six  (6)  to  twelve  (12)  inches  below  the 
final  elevations.  A  six  (6)  to  twelve  (12)  inch  layer  of  organic 
topsoil  shall  be  spread  over  the  excavated  area  to  achieve  the 
final  elevations. 

4.  After  this  off  Ice  has  approved  the  as  built  elevations  of  the 
site,  as  indicated  on  a  scaled  drawing  of  the  sites,  shrubs  and 
trees  shall  be  planted  in  random  clusters  of  eight  (8)  to  twelve 
(12)  individual  plants.   Each  cluster  shall  consist  of  a  mixture 
of  the  following  species:  red  maple  (Acer  rubrumi ,  highbush 
blueberry  fVaccinium  corvmbosum^ ,  serviceberry,  (Amelanchigr 
arborea) .  common  winterberry  (Ilex;  vertlcillata) ,  and  nannyberry 
fVlburnum  lentaaoi .   Individual  plants  shall  be  planted  five  feet 
apart' within' each  cluster .  The  number  of  -tree/ shrub  clusters 
will. be;  determined  by  a  representative  of  thia  office. 

5 .  The»  entire,  creatiom  area  shall-  be'  seeded  with  a.  seed  mix 
suitable  for  wetland:  areas.  This  seed'  mixture^  is  to  be*^  approved 
by  -this  office.   The:  seed- shall  be  applied:  at  a:  rate^  which  will 
ensiire  loot  coverage;  after  one  (1)  growing  eeaeon.   If  the 
coverage  does:  not^ meet  the  100%  coverage  requirement,  the  area 
shall  be  reseededv 

6.  In  no  event  shall  excavation  activities  occur  which  would 
result  in  the  draining  of  natural  wetlands. 
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7.  This  Office  will  monitor  the  results  of  the  wetland  creation 
site  for  a  period  of  two  (2)  complete  growing  seasons.   A 
monitoring  plan  and  schedule  for  the  wetland  creation  site  shall 
be  suboitted  to  this  office  within  sixty  (60)  days  for  approval. 
During  the  first  growing  season,  monthly  monitoring  reports  shall 
be  submitted.   During  the  second  growing  season,  quarterly 
reports  are  required.   At  the  end  of  the  second  growing  season, 
it  will  be  determined  if  the  85%  of  survival  rate  for  trees  and 
shrubs  has  been  met.   If  this  required  rate  of  survivability  has 
not  been  met,  additional  work  on  the  site  on  be  required. 

8.  If  the  restora^orTand  creation  work  has  been  satisfactorily 
completed,  tha^vlolation  would  be  considered  resolved.   If  the 
restoration^ and  creation  work  has  not  been  completed 
satisfactorily,  further  work  would  be  required  to  resolve  the 
violation. 

Please  contact  this  office  upon  completion  of  these  requirements 
to  arrange  for  an  inspection  of  the  site. 


I  AGREE  TO  UNDERTAKE  THE  ABOVE  NOTED  WORK,  WITHIN  THE  TIME  LIMITS 
SPECIFIED,  TO  RESOLVE  ,THE  ABOVE  REFERENCED  VIOLATION. 


SIGNATURE  DATE 

NAME 

ADDRESS 
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Mr.  Gekas.  Thank  you,  Mr.  McMackin. 

Both  Mr.  Brace  and  Mr.  McMackin  have  told  us  narratives  that 
we  have  heard  too  often  in  the  past.  Law-abiding  citizens  who  can't 
cope  with,  because  the  resources  aren't  there  and  the  notice  isn't 
there,  with  the  overwhelming  power  of  the  regulator.  That  is  an  as- 
tounding set  of  circumstances  that  has  grown  up  all  too  fast  over 
the  last  15  to  20  years,  and  we  aim  to  try  to  put  a  stop  to  it,  to 
try  to  improve  it.  We  want  you  to  know  that. 

The  other  portion  of  the  Mr.  Brace  and  Mr.  McMackin's  testi- 
mony that  comes  out  full  force  is  that  they  seem  to  say  that  maybe 
this  isn't  going  to  help  us  now — you've  gone  through  the  gamut  of 
tribulation  here — but  you're  appearing  here  today  to  see  if  fellow 
citizens  who  might  find  themselves  in  your  similar  circumstances 
can  avoid  the  tragedies  that  you  have  suffered.  That  is  admirable 
and  I  want  to  commend  both  of  you. 

Mr.  Brace,  are  you  still  in  litigation? 

Mr.  Brace.  Yes,  I  am.  We're  trying  to  negotiate  with  the  Justice 
Department  at  this  time,  and  the  EPA.  We've  agreed  to  a  restora- 
tion. 

Mr.  Gekas.  Like  a  consent  decree? 

Mr.  Brace.  I'm  sorry.  Yes,  we're  trying  to  get  a  situation  where 
we've  offered  a  fine  and  we've  said  that  we  would  restore  the  prop- 
erty back  to  what  it  may  have  been  15  or  20  years  ago.  Up  to  this 
point  I  have  about  a  half  million  dollars 

Mr.  Gekas.  Invested  already.  Was  part  of  these  fines  that  were 
imposed  upon  you?  Did  you  have  to  pay  some  fines?  Well,  we'll  get 
back  to  you. 

Mr.  Brace.  Just  one  second.  I  shouldn't  have  lost  my  composure, 
but  it's  hard  even  thinking  about  what's  happening  in  this  country. 
I  guess  that's  the  hard  part,  thinking  that  ordinary  people  are 
going  through  these  kinds  of  situations  and  to  have  you  guilty  right 
off  the  bat.  We're  supposed  to  have  due  process  of  law  and  we're 
not  having  that  with  these  environmental  laws. 

To  me,  in  a  country  that  we  claim  that  is  free — like  Bob  has  just 
mentioned,  he  fought  for  this  country  in  World  War  II — and  when 
we  start  sending  people  to  jail,  like  John  Pozgai  and  Ocie  Mills, 
and  we  don't  even  know  what  the  definition  of  a  wetland  is  yet  and 
we're  putting  people  in  jail,  to  me,  that's  a  terrible  injustice  in  this 
country.  To  even  think  you  have  to  go  through  the  court  system 
and  spend  10  or  15  years  of  your  life  and  half  or  three-quarters  of 
a  million  dollars  to  prove  whethe'  you  had  the  right  to  use  your 
property  is  a  terrible  injustice  in  itself. 

Somehow  or  another,  I  think  that  your  act  would  make  agencies 
responsible  and  that's  why,  as  I  made  in  my  statement,  seven  or 
different  agencies  telling  me  to  go  ahead,  then  to  have  one  agency 
come  in  and  say,  "Now  wait  a  minute,"  and  I'm  the  one  that's  re- 
sponsible, or  Bob's  the  one  who  is  responsible,  or  anyone  else, 
that's  unfair  and  unjust.  There's  just  no  way  that  that  should  be 
happening,  no  way.  But  we've  had  a  real  hard  time  getting  this 
across  to  the  American  people,  and  somehow  I  hope  that  people 
will  start  to  listen  because  I  think  without  property  rights,  and 
that's  what  we're  down  to,  we  don't  have  much  in  the  way  of  prop- 
erty rights  today. 
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Again,  to  spend  10  years  going  through  this,  they  try  to  destroy 
your  credibility.  I've  got  another — I'd  Hke  to  admit  it — it's  a  press 
release  after  the  appellate  court  turned  me  down. 

Mr.  Gekas.  Without  objection,  we'll  make  that  a  part  of  the 
record. 

[The  information  follows:] 

Wetland  Nightmare  Continues  for  Erie  County  Farmer 

In  a  ruling  handed  down  on  November  22,  1994,  when  millions  of  Americans  were 
preparing  to  give  thanks  for  their  families  and  freedom,  a  3  member  panel  of  judges 
serving  on  the  U.S.  Third  Circuit  Court  of  Appeals  destroyed  Waterford  area  farmer 
Robert  Brace's  dreams  of  pursuing  the  use  of  land  that  has  been  in  his  family  for 
over  3  generations. 

The  3  judge  panel  reversed  an  earlier  ruling  by  U.S.  District  Court  Judge  Glenn 
Mencer  in  December  of  1993  which  had  vindicated  Brace  and  decided  that  Brace's 
activities  to  maintain  his  agricultural  drainage  system  were  exempt  from  permitting 
requirements  under  Section  404  of  the  Federal  Clean  Water  Act,  which  regulates 
the  nation's  wetlands,  and  that  such  activities  were  not  violations  of  the  Act. 

The  8  year  nightmare  began  in  1987,  when  Brace  was  served  with  government 
orders  to  cease  farming  activities  on  his  land  and  "restore"  it  to  "wetland"  status. 
The  original  orders  were  followed  by  a  government  "restoration"  plan  requiring  him 
to  build  several  rock  dams  in  his  drainage  ditch  and  cement  closed  existing  tile  lines 
which  had  been  on  the  farm  for  years,  as  well  as  planting  hundreds  of  plants  indige- 
nous to  wetlands  in  order  to  convert  the  area  back  to  wetland.  The  Government  or- 
ders also  threatened  him  with  fines  and  imprisonment  if  the  orders  were  not 
obeyed. 

"I  thought  my  nightmare  was  finally  over  when  Judge  Mencer  determined  my  in- 
nocence last  year,"  stated  Brace.  I  believed  I  was  innocent  from  the  beginning  and 
still  do.  Section  404  provides  an  agricultural  exemption  for  farmers  who  have  been 
involved  with  on-going  farming  activities,  which  I  certainly  have.  I  started  farming 
on  my  own  when  I  was  just  15  years  old.  I  also  worked  with  and  obtained  the  advice 
of  the  United  States  Department  of  Agriculture  back  in  the  70's  when  I  restored 
the  farm's  drainage  system  after  buying  the  farm  from  my  father  when  he  retired. 

I  believe  I've  been  made  an  example  by  our  government  to  send  a  message  to 
other  farmers,  and  landowners  that  federal  bureaucrats  are  serious  about  control- 
ling agricultural  land  in  rural  America  with  an  iron  hand.  But  many  people  still 
don't  take  the  threat  to  their  freedom  seriously.  A  big  part  of  the  problem  is  selec- 
tive enforcement.  People  see  individuals  disturbing  wetlands  without  any  con- 
sequences and,  therefore,  don't  take  the  threat  of  wetlands  regulation  seriously.  But, 
believe  me,  if  a  dictatorial  bureaucrat  wants  to  get  you.  Section  401  provides  him 
with  plenty  of  ammunition.  Needless  to  say,  I'm  extremely  disappointed  with  the 
Appellate  Court's  ruling  and  believe  that  they  really,  don't  understand  the  con- 
sequences of  this  decision  on  me  and  my  family.  It's  hard  enough  trying  to  make 
a  living  by  farming  today  if  you  don't  believe  in  government  subsidies,  as  I  don't, 
but  yet  have  to  compete  with  farmers  who  do. 

This  battle  has  already  consumed  nearly  8  years  of  my  life  and  I  guess  it's  going 
to  consume  a  few  more.  I've,  got  2  sons  who  dreamed  of  being  the  fourth  generation 
of  Braces  to  run  this  farm,  but  now  I  don't  know  if  that  will  ever  be  possible.  I  plan 
to  request  to  the  Court  of  Appeals  for  a  rehearing  or  seek  review  by  the  Supreme 
Court  but  don't  know  if  it  will  be  granted. 

What  really  bothers  me  about  this  whole  nightmare  is  the  process.  The  federal 
government  issued  the  compliance  orders  in  1987.  I  was  charged  with  discharging 
dredge  and  fill  material  without  a  Section  404  permit.  Congress  carved  out  an  ex- 
press exemption  from  the  permitting  requirements  for  farmers  in  Section  404.  It 
states: 

(f)  Non-prohibited  discharge  of  dredged  or  fill  material, 
(1)  Except  as  provided  in  paragraph  (2)  of  this  subsection,  the  discharge 
of  dredged  or  fill  material 
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(A)  from  normal  farming,  silviculture,  and  ranching  activities 
such  as  plowing,  seeding,  cultivating,  minor  drainage,  Harvesting 
for  the  production  of  food,  fiber,  and  lorest  products,  or  upland 
soil  and  water  conservation  practices; 

(C)  for  the  purpose  of  construction  or  maintenance  of  farm  or 
stock  ponds  or  irrigation  ditches,  or  the  maintenance  of  drainage 
ditches;  is  not  prohibited  by  or  otherwise  subject  to  regulation 
under  this  section. 

To  me  these  words  are  as  plain  as  can  be  and  at  the  time  the  federal  agents  ar- 
rived in  1987,  I  believed  I  was  entitled  to  the  exemption.  Nevertheless,  some  face- 
less bureaucrats  issued  blanket  orders  which  ignored  the  exemption  and  the  fact 
that  after  originally  accusing  me  of  destroying  over  200  acres  of  wetlands,  it  all 
boiled  down  to  30  acres  of  my  farm  which  the  Federal  Government  sought  to  control 
as  wetlands. 

I  argued  until  I  was  blue  in  the  face  that  I  was  exempt  and  when  that  was  re- 
jected, I  explored  the  possibility  of  getting  a  permit.  The  federal  government  said 
I  couldn't  gel  a  permit  since  I  was  in  violation  of  section  404.  There  was  no  proce- 
dure to  claim  or  even  assert  the  agricultural  exemption  and  I  could  not  get  a  permit 
application  reviewed.  I  was  truly  astounded  when  my  lawyer  told  me  that  the  fed- 
eral appellate  courts  have  held  that  I  couldn't  obtain  any  review  in  court  (pre-en- 
forcement  review)  until  the  government  sued  me.  The  Justice  Department  didn't  get 
around  to  doing  that  until  October  1990  and  the  case  didn't  come  to  trial  until  1993. 
District  Court  Judge  Mencer  decided  the  case  entirely  in  my  favor.  The  government 
was  not  satisfied  with  Judge  Mencer's  ruling  and  appealed  it  to  the  Court  of  Ap- 
peals. Now  3  judges  from  tne  Philadelphia  area  who  didn't  hear  the  testimony  or 
even  see  my  farm  have  decided  that  Judge  Mencer  was  wrong  and  that  regulations 
issued  by  the  EPA  and  Corps  of  Engineers  gutted  the  exemption  Congress  said 
farmers  were  entitled  to.  And  this  took  almost  8  years,  cost  the  taxpayers  and  me 
hundreds  of  thousands  of  dollars  and  subjected  my  family  and  me  to  public  vilifica- 
tion as  polluters  and  scofilaws. 

I  am  a  law  abiding,  God  fearing,  tax-paying  citizen  who  tries  to  earn  a  living  by 
farming.  I  am  not  a  polluter  or  a  scofflaw.  Something  is  really  wrong  here  and  some- 
thing has  to  be  done  about  it.  And  it  sure  wasn't  due  process. 

Mr.  Brace.  I  also  have  an  18-minute  film  that  we've  put  together 
that  we've  circulated  the  best  we  can,  and  I'd  appreciate  it  if  some- 
one could  view  that  tape  to  see  the  documentation  that  I  have  on 
this  particular  case,  and  still  it  means  nothing. 

Mr.  Gekas,  If  you  will  leave  it  we  will  make  it  available  to  mem- 
bers of  the  subcommittee  or  to  their  staffs,  or  both,  and  we'll  return 
it  to  you  appropriately. 

Mr.  Brace.  You  don't  have  to  return  it.  Again,  I'm  sorry  that  I 
got  emotional. 

Mr.  Gekas.  That  adds  to  the  dignity,  actually,  of  the  testimony 
that  you  are  offering. 

Mr.  Scott,  do  you  have  any  questions? 

Mr.  Scott.  I  don't  have  any  questions,  Mr.  Chairman,  but  I 
would  want  to  tell  Mr.  Brace  and  Mr.  McMackin  that  I  represent 
an  area  that  has  a  lot  of  wetlands  problems.  If  you  buy  any  unde- 
veloped land  in  certain  areas  of  my  district,  you're  always  in  the 
quagmire  that  you  have  described.  You  can't  get  a  straight  answer 
as  to  whether  it's  wetlands  or  not;  if  there  are  wetlands,  they'll 
draw  a  map  and  say.  It's  over  here  and  over  here,  and  a  year  later 
they  draw  another  map  and  the  wetlands  are  here  and  there.  The 
one  thing  that  is  desperately  needed  is  a  straight  answer  early,  so 
you  know  whether  you  can  build  or  not.  If  you're  buying  property 
to  build  a  housr  you'd  like  to  know  before  you've  bought  tne  prop- 
erty whether  you  can  build  on  it  or  not,  and  I  think  citizens  de- 
serve a  straight  answer  as  to  what  can  be  done  and  what  cannot 
be  done  and  what  cannot  be  done  at  the  earliest  possible  moment. 
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And  you  can  argue  about  whether  or  not  the  wetlands  law  ought 
to  be  there,  but  if  it's  there,  and  I  support  that,  people  ought  to 
have  a  good  idea  of  what  they  can  do  ana  what  they  can't  do  before 
they've  invested  $50,000  and  $60,000  in  studies  and  getting  two 
and  three  different  answers  from  two  and  three  different  agencies 
and  experts,  and  finally  after  they've  invested  all  of  that  money,  fi- 
nally get  to  the  conclusion  that  they  can't  do  anything.  Well,  it 
would  nave  been  nice  if  that  answer  had  come  in  the  beginning,  be- 
fore they  bought  the  property,  before  they  invested  all  tnat  money. 

I  have  heard  story  after  story  of  people  in  my  district  going 
through  the  same  kinds  of  things,  and  I  think  we're  trying  to 
streamline  that  process  and  get  to  the  point  where  you  can  get  a 
straight  answer.  When  you  get  a  few  permits  you  know  exactly 
what  you've  got  to  get  so  you  can  go  or  not  go  and  you  can  get  that 
answer  as  early  in  the  process  as  possible;  nopefully,  before  you've 
even  bought  the  property. 

Mr.  Brace.  Could  I  make  a  statement,  please?  One  thing  that  I 
see  that's  wrong — I  mean  we  talk  about  knowing  the  law — the 
State  and  Federal  people  that  are  enforcing  these  laws  don't  know 
the  law.  They  don't  know  and  they  don't  follow  their  own  guide- 
lines, and  that  is  one  thing  that's  wrong  with  the  definition  of  a 
wetland.  Like  I  said  a  minute  ago,  when  people  have  gone  to  jail 
and  we  still  don't  know  what  the  true  definition  of  a  wetland  is, 
something  is  terribly  wrong.  But  when  you  look  at  a  dry  piece  of 
ground,  as  dry  as  this  desk,  and  it's  declared  a  wetland,  or  the  Ne- 
vada Desert  a  wetland,  and  it  depends  on  the  person  who  goes  out 
and  interprets  it,  those  are  things  that  I  don't  believe  that  our  soci- 
ety can  live  with  until  our  Government  makes  the  determination 
of  what  we're  really  looking  for.  Thank  you. 

Mr.  Scott.  Well,  if  land,  as  you  look  at  it,  looks  dry  and  is,  in 
fact,  going  to  end  up  being  defined  as  a  wetland,  you'd  like  to  know 
that  as  early  as  possible.  And  you  can  debate  whether  or  not  it 
ought  to  be  have  been  a  wetland  or  not — that  debate  could  take 
place  in  another  forum — but  if  it's  to  be  defined  as  a  wetland,  we 
need  some  definitions  that  people  can  apply  so  that  everybody  can 
agree,  yes  or  no,  it's  a  wetland,  and  you  don't  get  one  answer  from 
the  Army  Corps  of  Engineers  and  another  ft*om  your  State  environ- 
mental people  and  another  from  your  local  expert,  and  end  up 
spending  a  lot  of  money  and  getting  into  that  quagmire  where  you 
end  up  investing  a  tremendous  amount  of  money  and  then  not 
being  able  to  do  anything  with  your  property. 

We're  working  at  it.  We  haven't  gotten  there  yet,  but,  hopefully, 
with  some  of  the  changes  and  streamlining  in  regulations,  particu- 
larly as  they  apply  to  smaller  units  of  land — I  think  we  have  one 
regulation  that  will  allow  homeowners  to  do  a  little  bit  with  a 
small  amount  of  land  that  possibly  you  couldn't  do  with  a  full  de- 
velopment, you  might  have  a  more  extensive  process. 

But  the  idea  of  not  being  able  to  get  a  straight  answer  is  one  of 
the  most  frustrating  things  because  whether  you  agree  or  disagree 
with  the  Chesapeake  Bay  Act  or  the  Wetlands  Act  or  anything  else, 
in  the  fairness  of  time  and  as  early  as  possible  you  ought  to  be  able 
to  get  an  answer  to,  What  can  I  do  with  the  property  and  what  can 
I  not  do?  To  find  that  out  before  you've  bought  it  and  then  you  can 
proceed  in  compliance  with  the  law.  But  as  you  said,  you  get  differ- 
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ing  answers  from  differing  agencies  and  there's  just  no  way  to 
know  how  to  comply. 

Mr.  Gekas.  Would  the  gentleman  yield  for  a  moment? 

Mr.  Scott.  I  yield. 

Mr.  Gekas.  That's  exactly  the  gravamen  of  our  legislation.  When 
they  do  apply  to  this  agency  to  get  a  permit,  they  rely  on  regula- 
tions that  are  promulgated;  they  rely  on  permits  that  are  issued; 
they  rely  on  statements  made  by  officials,  written  and  oral  state- 
ments and  guidelines  and  then  they  face  the  trouble.  We  believe 
that  they  should  have  an  affirmative  defense,  having  relied  on  all 
of  these  official  statements,  policies,  promulgations,  regulations, 
and  permits.  That's  what  we're  trying  to  do  with  this  law,  and  the 
testimony  of  these  gentlemen  is  stirring  me  even  more  to  ask  you 
to  be  a  cosponsor  of  this  legislation. 

Mr.  Scott.  I  don't  know  if  I'm  prepared  to  cosponsor  the  whole 
thing,  but  I  think  in  certain  applications  it's  certainly  needed. 

Mr.  Brace.  Excuse  me,  Mr.  Chairman,  I  would  like  to,  if  pos- 
sible— there's  a  book,  it's  a  national  book  now  and  it's  by  Tim 
Lawlers.  It's  "The  Endangered  American  Dream,"  and  it  has  sev- 
eral different  examples  of  what  we  are  talking  about. 

Mr.  Gekas.  We'll  keep  it  in  the  subcommittee  for  reference. 

Mr.  Brace.  Thank  you. 

Mr.  Gekas.  The  gentleman  from  Georgia. 

Mr.  Barr.  Thank  you,  Mr.  Chairman.  Mr.  Chairman,  I  was  also 
heartened  to  listen  to  the  comments  of  the  gentleman  from  Virginia 
and  would  certainly  hope  that  he  would  seriously  consider  signing 
on  to  this  legislation  because  I  think  it  reflects  the  sentiments  that 
he  so  eloquently  set  forth,  and  that  is  the  basic  concept  of  fairness 
in  the  regulatory  scheme  of  our  Government. 

Mr.  McMackin,  I  don't  know  what  branch  of  the  service  you 
served  in  in  defending  our  country,  but  I  suspect  that  your  goal 
was  to  fight  a  common  enemy  of  our  time. 

Mr.  McMackin.  It  was  the  Navy;  it  didn't  help  me  with  the  wet- 
lands. [Laughter.] 

Mr.  Barr.  Well,  I  suspect  you  had  experience  with  true  wetlands 
in  the  Navy.  I've  been  dismayed  over  the  years,  including  up  to  this 
current  day,  with  the  fact  that  the  Corps  of  Engineers  is  engaged 
as  part  of  an  effort  to  put  our  own  citizens  in  jail  and  to  create  and 
foster  a  poisonous  relationship  between  the  American  people  and 
our  Government.  It  doesn't  do  anybody  any  good — the  Government 
or  the  people — when  we  constantly  see  this  adversarial  relation- 
ship, a  relationship  that  I  suspect  from  listening  to  your  stories 
today,  is  based  on  the  part  of  the  Government  on  a  presumption 
that  you're  doing  something  wrong,  or  on  a  presumption  that  you 
are  operating  in  bad  faith.  I  think  that  is  a  very  unfortunate  pre- 
sumption for  our  Government  to  have  with  regard  to  its  relation- 
ship with  our  citizens. 

I  know  it's  particularly  disturbing  to  me  that  our  military  is 
being  used  as  part  of  this  whole  process,  and  it's  something  that 
is  at  the  core  of  this  piece  of  legislation.  This  is  part  of  a  much 
larger  effort  on  the  part  of  this  Congress  to  correct  what  has  be- 
come a  regulatory  monster  on  the  part  of  our  Government  that  in- 
fects not  only  our  civilian  agencies,  but  also  the  Corps  of  Engineers. 
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And  I  appreciate  the  testimony  that  you  all  have  provided  here 
today. 

I  wish,  Mr.  Chairman,  that  we  had  some  representatives  from 
the  Corps  of  Engineers  and  maybe  some  of  our  other  agencies  here 
today.  They  certainly  find  the  time  to  go  out  and  harass  our  citi- 
zens. Apparently,  thev  find  the  time  to  go  out  and  spend  countless 
hours  finding  wetlands,  drawing  nice  little  drawings  of  where  indi- 
vidual little  plants  ought  to  go,  and  telling  citizens  what  thev  can 
do  with  their  property.  I  just  wish  that  they  had  a  little  bit  of  time 
to  be  here  today  to  learn  how  what  they  affect  real  citizens. 

So,  I  appreciate  your  testimony  today.  I  hope  that  you  never  have 
to  be  here  again  for  this  sort  of  testimony,  which  adds  a  great  deal 
to  the  equation.  I  appreciate  it  as  I  know  the  chairman  did.  I  know 
Mr.  Scott  has  benefited  as  well  from  listening  to  your  testimony 
today,  because  it  brings  all  of  these  great  theories  about  wetlands 
into  perspective.  The  reality  of  it  is  that  our  Government  is  en- 
gaged in  a  deliberate  and  far-reaching  effort  to  control  virtually  ev- 
erything that  anybody  does  with  their  lives  and  their  property. 

I  think  that  is  in  direct  contravention  of  our  Constitution.  I'm 
glad  that  you  are  being  provided  a  meaningful  forum  that's  part  of 
a  process,  on  the  part  of  at  least  this  Congress,  to  rectify  this  situa- 
tion and  to  bring  much-needed  balance  back  to  the  regulatory  func- 
tions that  our  Government  provides. 

Let  me  just  ask  all  three  of  you — I  don't  want  to  put  words  in 
your  mouth,  but  it's  my  impression  from  listening  to  your  testi- 
mony and  reading  the  examples  that  you've  set  forward  here  that, 
from  your  standpoint,  the  Government  certainly  did  seem  to  enter 
into  the  relationship  with  you  with  a  presumption  on  the  part  of 
the  Government  that  you  were  operating  in  bad  faith.  Was  this 
your  sentiment?  Did  you  get  this  feeling  in  working  through  this 
process  that  that  is  the  basis  on  which  the  Government  approached 
you?  That  you  were  operating  in  bad  faith? 

Mr.  Brace.  I  personally  believe,  in  my  situation,  that  I  am  an 
example.  That's  how  I  feel.  I  don't  feel  that  with  the  information 
that  I  had  furnished  everyone — I  had  made  the  statement  after  8 
years  to  get  into  court — I  had  made  the  statement  that  it  should 
have  been  settled  in  8V2  hours  or  6  hours.  With  the  information 
that  was  there,  there  was  no  way  that  I  should  ever  have  been 
found  or  to  even  think  that  I  was  out  of  compliance.  And  so,  I  be- 
lieve— and  you  know  they're  intimidating — they  want  to  make  your 
neighbor  and  the  guy  down  the  road  tow  the  mark,  so  to  speak.  I 
mean,  when  you're  faced  with  these  kinds  of  fines  and  situations, 
there's  hundreds  of  people,  thousands  of  people  out  there  that  just 
threw  up  their  hands  and  gave  up  because  when  they  look  at  what 
they  have  to  do  they  just  don't  want  to  get  involved. 

Mr.  Barr.  I  think  you're  right.  I  think,  for  example,  the  letter 
Mr.  McMackin  provided  as  an  enclosure  to  your  testimony,  dated 
May  17,  1993,  fi-om  the  Corps,  is  very  clearly  intended  to  be  intimi- 
dating, raising  the  specter  of  criminal  fines  of  $50,000  per  day.  Cer- 
tainly, nobody  could  reasonably  reach  any  conclusion  other  than 
the  fact  that  from  the  get-go  they  are  trying  to  intimidate  you. 

Again,  I'm  sorry  to  interrupt,  Mr.  Brace.  If  the  other  gentlemen 
could  also  tell  me  if  you  got  the  distinct  impression  that  the  Gov- 
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ernment  was  entering  into  th.j;  whole  situation  regarding  each  one 
of  you  with  the  presumption  that  you  were  operating  in  bad  faith? 

Mr.  McMackin.  Yes,  sir,  in  fact  the  first  paragrapn  of  the  letter 
that  I  received,  this  letter  that  you  quote  from,  it  says  "Recent  in- 
spection by  personnel  of  this  office  has  revealed  that  dredged  and/ 
or  fill  material  has  been  placed  in  federally  regulated  wetlands."  It 
goes  beyond  presumption;  they  tell  me  I'm  guilty.  And  yet,  none  of 
the  people  that  you  would  think  would  be  aware  of  such  a  regula- 
tion— local  real  estate  people,  local  lawyers,  local  builders,  the 
township,  the  subdivision  that  we  bought  in — no  one  was  aware 
that  this  was  federally  regulated  land.  So,  I  sincerely  appreciate 
the  opportunity  as  an  individual  citizen  to  bring  our  case  up.  We 
don't  have  a  staff  of  attorneys  to  help  us.  I'm  sorry. 

Mr.  Barr.  No,  I  appreciate  the  position  that  you  all  are  in.  I 
mean,  this  is  the  Judiciary  Committee  and  in  many  instances  we 
deal  with  criminal  laws.  We  hear  a  great  deal  about  how  we  need 
to  be  compassionate  and  provide  all  sorts  of  rights  and  so  forth  to 
people  accused  of  our  criminal  laws,  but  what  we're  dealing  with 
here  are  some  equally  important  constitutional  provisions  that  you 
are  entitled  to  in  terms  of  due  process,  equal  protection,  and,  cer- 
tainly, a  reflection  in  our  Constitution  that  private  property  rights 
do  have  some  meaning.  What  you  have  set  forth  today  are  clear  ex- 
amples, real  life  examples,  of  the  fact  that  your  livelihood  is  being 
taken  away.  For  example,  in  Mr.  Braces'  situation,  the  family  farm 
that  has  been  in  his  family  for  generations  is  being  threatened.  It 
is  heart  rendering  and  I  don't  think  that  you  all  ought  to  be  at  all 
ashamed  of  being  emotional  about  it.  I  think  that  that  reflects  the 
sincerity  and  honesty  with  which  you're  approaching  this  situation. 

I  also  think,  Mr.  Chairman,  at  some  point  we  ought  to  look  into 
the  matter  of  the  Government  sending  letters  like  this  raising 
clearly  and  explicitly  the  specter  of  criminal  fines,  and  yet  not  pro- 
viding the  sort  of  guarantees  and  rights  that  are  provided  to  people 
who  are  placed  in  custody  or  in  detention  like  Miranda  warnings. 
These  intimidating  letters  on  the  part  of  the  Corps  of  Engineers 
telling  people  they  re  going  to  be  subject  to  criminal  sanctions  with- 
out then  providing  any  sorts  of  rights  or  remedies  to  the  recipients 
raises  some  very  interesting  and  very  important  questions  that  we 
ought  to  look  into. 

Mr.  Gekas.  I  thank  the  gentleman  for  mentioning  that  because 
in  the  past  we  have  tried  in  various  ways  and  means  to  address 
that  very  problem,  but  we've  been  stultified  by  the  powers  that  be 
in  previous  Congresses.  We  may  have  an  opportunity  for  an  over- 
sight hearing  on  exactly  that  point,  on  how  the  agency  begins  an 
action  by  a  threatening  letter  of  this  type  and  no  remedies  seem 
to  be  in  existence  anywhere.  So,  the  gentleman  may  have  sounded 
the  alarm  for  a  future  oversight  hearing. 

Mr.  Barr.  I  think  it's  long  overdue  and  I  appreciate  the  chair- 
man  

Mr.  McMacken.  Mr.  Chairman,  may  I  add  something  to  that? 
The  original  letter  that  came  from  the  Army  Corps  of  Engineers 
has  as  attachments  the  things  that  Congressman  Barr  was  speak- 
ing about:  what  we  had  to  do,  the  types  of  plants  we  had  to  put 
in,  and  all  the  requirements.  That  was  called  the  Restoration  and 
Creation  Guidelines.  The  original  letter  received  said,  'Tou  are  re- 
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quested  to  sign  both  copies  of  the  Restoration  and  Creation  Guide- 
lines and  to  return  one  copy  to  this  office  within  10  days  of  the 
date  of  this  letter."  This  is  m  the  letter  itself.  The  guidelines — at 
the  end  of  the  guidehnes  it  says,  "I  agree  to  undertake  the  above 
noted  work,  within  the  time  limit  specified,  to  resolve  the  above 
referenced  violation."  I  could  see  people  in  my  situation  signing 
that  and  returning  it — they  have  no  defense  then. 

Mr.  Barr.  Well,  not  only  is  there  no  defense  but,  Mr.  Chair- 
man  

Mr.  Gekas.  And  no  way  to  comply. 

Mr.  Barr.  We  may  be  getting  ahead  of  ourselves  here,  but  it  also 
raises  the  real  question  about  people  being  forced  by  the  Govern- 
ment to  incriminate  themselves. 

Mr.  Brace.  That's  a  good  point  because  that's  exactly  what 
they're  trying  to  do. 

Mr.  Gekas.  We're  aware  and  you  have  made  us  even  more  cog- 
nizant of  that  serious  problem.  We  thank  the  panel.  Mr.  Plioplys 
should  feel 

Mr.  Plioplys.  I  feel  very  fortunate. 

Mr.  Gekas  [continuing].  You  should  send  us  additional  anecdotal 
information  that  you  might  have  any  time  you  want. 

We  thank  the  witnesses;  as  well  as  those  in  attendance.  The 
record  will  lay  open  for  5  legislative  days  for  any  materials  to  be 
entered  into  tne  record.  This  hearing  of  the  Subcommittee  on  Com- 
mercial and  Administrative  Law  is  adjourned. 

[Whereupon,  at  12:23  p.m.,  the  subcommittee  adjourned.] 
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Appendix  1. — Submissions  From  the  Department  of  Justice  to 
Congressman  Bob  Barr's  Questions 

A.    In  Bowen  v.  Georgetown  University  Hospital.  488  U.S.  204 

(1988)  (copy  attached) ,  a  unanimous  Supreme  Court  ruled  that 
federal  agencies  may  not  regulate  retroactively,  unless 
Congress  has  explicitly  authorized  such  retroactive 
authority. 

Question  Al: 

In  light  of  this  decision,  how  can  DOJ  object  to 
legislation  which  would  preclude  penalizing  citizens  on 
the  basis  of  retroactive  federal  agency  interpretations 
of  law  or  fact? 

Question  A2 : 

Which  statutes,  if  any,  that  the  DOJ  Environment  and 
Natural  Resources  Division  enforces  explicitly  allow 
its  client  agencies  to  regulate  retroactively? 

Response : 

Al .   The  Department  agrees  that  agencies  may  not  regulate 
retroactively  absent  congressional  authorization.   See  Bowen.  488 
U.S.  at  206.   We  also  recognize  that  fair  notice  is  an  essential 
requirement  of  due  process  and  administrative  practice.   See 
Southwestern  Bell  Telephone  Co.  v.  F.C.C..  10  F.3d  892,  896  (D.C. 
Cir.  1993) .   ^s  the  D.C.  Circuit  recently  explained: 

Due  process  requires  that  parties  receive 
fair  notice  before  being  deprived  of 
property.   *  *  *   in  the  absence  of  notice  -- 
for  example,  where  the  regulation  is  not 
sufficiently  clear  to  warn  a  party  about  what 
is  expected  of  it  --  an  agency  may  not 
deprive  a  party  of  property  by  imposing  civil 
or  criminal  liability. 

General  Electric  Co.  v.  EPA,  53  F.3d  1324,  1329  (D.C.  Cir.  1995) . 
Further,  the  Department  agrees  with  the  evident  goals  of  H.R. 
3307:  that  agencies  provide  fair  warning  and  reasonable 
assistance  to  persons  endeavoring  to  comply  with  the  law. 

The  Department  opposes  H.R.  3307  because  the  bill  goes 
beyond  the  principles  articulated  in  the  case  law,  and  would  have 
serious  unintended  consequences  that  would  be  detrimental  for 
public  health,  safety  and  the  environment,  and  for  effective  law 
enforcement .   For  example : 

*    H.R.  3307  by  its  terms  would  bar  the  imposition  of 
"sanctions."   The  term  "sanctions"  arguably  covers  not  just 
monetary  penalties  and  imprisonment  for  past  violations  of  a 
rule,  but  also  prospective  relief,  including  injunctive 
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relief,  administrative  compliance  orders,  and  license  or 
permit  requirements,  revocations,  and  suspensions.   Thus, 
the  bill  might  prevent  the  government  from  taking 
prospective  action  to  protect  the  health  and  safety  of  the 
American  public. 

*  H.R.  3307  provides  that  only  statements  published  in 
the  Federal  Register  would  be  considered  in  determining 
whether  a  defendant  had  fair  warning.   The  case  law 
currently  recognizes  that  fair  notice  can  be  provided  in  an 
agency's  "regulations  and  other  public  statements  issued  by 
the  agency. "   General  Electric,  53  F.3d  at  1329  (emphasis 
added) .   Federal  Register  notice  may  be  inappropriate  in 
some  situations,  such  as  when  an  imminent  threat  to  public 
health,  safety,  or  the  environment  requires  speedy  action. 
Moreover,  regulated  entities  often  receive  actual  notice  of 
what  the  law  requires  through  means  other  than  the  Federal 
Register,  such  as  agency  compliance  guides  or  telephone 
hotlines,  trade  association  publications,  and  notices  of 
violations  specifically  warning  of  the  illegal  conduct. 
H.R.  3  3  07  would  give  a  safe  haven  where  it  is  not  warranted 
and  where  the  public  will  bear  the  consequences. 

*  H.R.  3307  would  bar  all  sanctions  where  the  defendant 
relied  upon  a  written  statement  by  a  Federal  or  State 
official  "authorized  to  implement  or  ensure  compliance  with 
the  rule."   This  would  change  the  current  law  of  estoppel 
by,  among  other  things,  dramatically  expanding  the  class  of 
federal  and  state  government  employees  who  could  in  effect 
exempt  regulated  entities  from  compliance  with  the  law. 
This  provision  could  have  serious  consequences  for  public 
health  and  safety. 

In  sum,  the  Department  agrees  with  the  legal  principles 
articulated  in  Bowen  and  General  Electric  on  fair  notice,  and 
opposes  H.R.  33  07  because  of  the  unintended  adverse  consequences 
described  in  the  testimony  of  James  F.  Simon  and  Edward  Lawrence 
Dowd ,  Jr . 

A2 .   The  Environment  and  Natural  Resources  Division  is 
responsible  for  the  enforcement  of  over  100  statutes,  many  of 
which  authorize  or  require  our  client  agencies  to  promulgate 
regulations.   The  Division  generally  takes  legal  positions  on 
matters  of  statutory  interpretation  only  in  the  context  of 
litigation.   However,  we  can  make  the  following  observations  that 
may  be  helpful  to  the  subcommittee. 

The  pollution  control  statutes  that  account  for  the  majority 
of  cases  on  our  affirmative  civil  docket  are  the  Comprehensive 
Environmental  Response,  Compensation  and  Liability  Act,  42  U.S.C. 
9601  et  seq.  ("CERCLA");  the  Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6901  et  seq.  ("RCRA");  the  Clean  Water  Act,  33 
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U.S.C.  1251  ("CWA");  and  the  Clean  Air  Act,  42  U.S.C.  7401  et  seq 
("CAA").   CERCLA,  among  other  things,  authorizes  EPA  to  respond 
to  sites  where  there  is  a  release  or  threatened  release  of 
hazardous  substances  into  the  environment,  and  to  either  take 
action  to  abate  the  hazard,  order  responsible  parties  to  clean  up 
the  contamination,  or  obtain  an  order  from  the  court  requiring 
responsible  parties  to  clean  up  the  site.   CERCLA  was  enacted  to 
address  hazardous  waste  sites  across  the  country,  such  as  Love 
Canal,  that  pose  a  serious  threat  to  health  and  the  environment. 
RCRA  was  enacted  to  establish  a  regime  for  managing  solid  and 
hazardous  waste  from  cradle  to  grave,  including  authority  to 
address  hazardous  waste  disposal  that  may  present  an  imminent  and 
substantial  endangerment  to  human  health  or  the  environment.   The 
Clean  Water  Act  and  the  Clean  Air  Act  are  designed  to  protect 
public  health  and  the  environment  by  limiting  the  amount  of 
pollutants  that  can  be  discharged  to  the  environment,  through 
emission  control  standards,  numeric  limitations,  work  practices 
and  other  means . 

Each  of  these  statutes  is  designed  to  address  a  current 
threat  to  health  or  welfare,  or  to  prevent  further  environmental 
harm.   In  this  respect,  the  statutes  are  designed  to  address 
ongoing  and  future  problems,  and  are  forward-looking  in  nature. 
These  efforts  to  address  continuing,  pre-existing  contamination 
or  future  threats  to  human  health  or  the  environment  are  not 
"retroactive"  in  the  sense  of  the  Bowen  case. 

B.    Federal  agencies,  particularly  USEPA,  routinely  interpret 
statutes  and/or  their  rules  by  internal  guidamce  or  other 
policy  documents  that  are  not  published  in  the  Federal 
Register. 

Question  Bl: 

In  the  last  five  years,  how  many  cases  has  the  DOJ 
Environment  and  Natural  Resources  Division  handled,  by 
litigation  or  negotiation,  that  involved  such  an 
interpretation? 

Question  B2 : 

In  light  of  this  practice,  how  can  it  be  seriously 
contended  that  citizens  have  fair  notice  of  such 
interpretations? 

Response : 

Bl .   When  we  bring  enforcement  actions,  we  allege  and  seek 
to  prove  that  the  defendant  has  violated  a  statute  and  applicable 
implementing  regulations,  and  the  judge  or  jury  must  decide  if  we 
have  met  the  relevant  burden  of  persuasion  on  this  issue. 
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In  an  enforcement  case,  guidance  and  other  documents  not 
published  in  the  Federal  Register  may  be  introduced  by  the 
government  or  the  defendant  to  inform  the  court  on  the  following 
issues : 

►  whether  the  government  had  previously  stated  to  the 
defendant  that  its  conduct  was  lawful; 

►•  whether  the  regulation  and  other  agency  documents  provided 
the  defendant  with  fair  warning  of  what  conduct  is 
prohibited  or  required; 

►■  whether  the  agency  consistently  interpreted  a  rule  or 
statute; 

►  whether  the  defendant  was  given  notice  of  a  violation  or 
other  warning  of  what  conduct  is  prohibited  or  required. 

In  part  because  guidance  and  other  documents  may  be 
introduced  as  evidence  by  either  party  in  connection  with  myriad 
factual  issues,  no  statistics  are  available  as  to  how  many 
enforcement  cases  handled  by  the  Division  in  the  last  five  years 
involved  internal  guidance  or  other  policy  documents  not 
published  in  the  Federal  Register. 

B2 .   As  stated,  the  issue  in  an  enforcement  action  is 
whether  the  defendant  has  violated  a  statute  and  its  implementing 
regulations.   In  an  enforcement  proceeding,  courts  require  that  a 
defendant  have  fair  notice  of  what  a  regulation  prohibits  or 
requires.   Southwestern  Bell  Telephone  Co.  v.  F.C.C.,  10  F.3d 
892,  896  (D.C.  Cir.  1993)  (holding  FCC  regulation  provided  fair 
notice,  and  explaining  that  "elementary  fairness  requires  not 
*  *  *  that  the  agency  have  made  the  clearest  possible 
articulation,"  but  "only  that,  based  on  a  'fair  reading'  of  its 
order,  the  petitioners  knew  or  should  have  known  what  the 
Commission  expected  of  them.")  (quoting  McElrov  Electronics  Corp. 
V.  FCC.  990  F.2d  1351,  1358  (D.C.  Cir.  1993);  Texas  Eastern 
Products  Pipeline  Company  v.  Occupational  Safety  and  Health 
Review  Commission.  827  F.2d  46  (7th  Cir.  1987)  (holding  OSHA 
regulation  provided  fair  notice) .   As  noted,  courts  have  stated 
that  fair  warning  may  be  provided  through  the  Federal  Register  or 
through  other  documents.   See  General  Electric  Co.  v.  EPA.  53 
F.3d  1324,  1329  (D.C.  Cir.  1995).   Whether,  in  a  particular  case, 
a  document  not  published  in  the  Federal  Register  may  serve  to 
provide  fair  warning  may  depend  on  a  number  of  factors,  such  as 
the  type  of  regulation,  the  type  of  document,  the  nature  of  the 
regulated  community,  and  the  means  by  which  the  document  is 
available  to  the  regulated  community.   For  example,  aircraft 
safety  advisories  are  distributed  by  the  Federal  Aviation  Agency 
not  through  publication  in  the  Federal  Register,  but  through 
other  means  designed  to  provide  notice  to  pilots  and  airlines. 
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C.    In  a  series  of  cases  over  the  last  several  years,  the 

federal  courts  have  ruled  against  USEPA  in  attempting  to 
penalize  companies  where  the  agency  tried  to  enforce  an 
interpretation  of  statutes  or  its  rules  retroactively. 
E.g.,  Rollins  Environmental  Services.  Inc.  v.  EPA.  937  F.2d 
649  (D.C.  Cir.  1991);  General  Electric  Co.  v.  EPA.  1995  U.S. 
App.  LEXIS  10497  (D.C.  Cir.  1995);  DOJ's  Environment  and 
Natural  Resources  Division  represented  EPA  in  these  cases . 

Question  CI : 

In  the  wcike  of  these  cases,  does  DOJ  continue  to 
litigate  cases  for  EPA  where  the  Agency  is  attempting 
to  impose  penalties  based  upon  an  interpretation  that 
was  rendered  after  the  conduct  at  issue? 

Question  C2 : 

What  specific  written  instructions,  if  any,  have  been 
issued  by  DOJ  to  DOJ  staff  attorneys  and  to  U.S. 
attorneys  about  bringing  cases  that  involve  retroactive 
federal  agency  interpretations?  To  its  client 
agencies? 

Response : 

CI.   In  the  General  Electric  and  Rollins  cases,  the  United 
States  took  the  position  that  the  regulations  published  prior  to 
the  conduct  at  issue  were  sufficiently  clear  to  put  the 
defendants  on  notice  of  the  applicable  regulatory  requirements; 
we  did  not  argue  that  the  agency  was  entitled  to  impose  penalties 
for  a  new  interpretation  of  the  rules  adopted  after  the  conduct 
at  issue  occurred.   In  General  Electric  and  Rollins,  the  courts 
ultimately  disagreed  with  us,  concluding  that  the  notice  provided 
by  the  rules  at  issue  in  those  cases  was  not  adequate.   The 
courts  therefore  declined  to  impose  penalties  on  the  defendants 
in  those  cases.   In  other  cases,  courts  have  upheld  regulations 
against  "fair  notice"  challenges.   See  e.g. ,  Southwestern  Bell 
Telephone  Co.  v.  F.C.C.,  10  F.3d  892,  896  (D/C.  Cir.  1993);  Texas 
Eastern  Products  Pipeline  Company  v.  Occupational  Safety  and 
Health  Review  Commission.  827  F.2d  46  {7th  Cir.  1987).   "Fair 
notice"  challenges  are  relatively  rare  in  environmental 
enforcement  cases.   DOJ  has  successfully  litigated  many 
environmental  enforcement  actions  that  involved  a  defendant  that 
had  fair  notice  of  applicable  legal  requirements  but  nonetheless 
chose  to  violated  the  law. 

C2 .   As  discussed  above,  our  policy  is  that  we  bring 
enforcement  actions  when  the  statute  or  rule  is  sufficiently 
clear  to  give  the  party  notice  of  the  conduct  prohibited  or 
required  before  the  conduct  occurs.   Our  policy  is  implemented, 
as  many  policies  are,  through  management  review  of  proposed 
positions  in  briefs  and  court  documents.   Further,  the 
President's  Executive  Order  on  Civil  Reform,  one  of  the  stated 
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purposes  of  which  is  to  encourage  the  filing  of  only  meritorious 
civil  claims,  requires,  for  example,  that  the  government  make  a 
reasonable  effort  to  notify  all  disputants  about  the  nature  of 
the  dispute  and  to  attempt  to  achieve  a  settlement,  or  confirm 
that  the  referring  agency  has  already  done  so,  before  filing  a 
complaint.   To  the  extent  a  defendant  may  claim  that  it  did  not 
have  fair  notice  that  the  conduct  the  United  States  is  now 
challenging  was  proscribed  by  statute  or  regulation,  the 
prefiling  process  is  a  further  opportunity  for  the  government  to 
consider  that  issue. 

In  addition.  Division  management  have  circulated  the  General 
Electric  decision  to  Division  attorneys  and  will  continue, 
through  regular  training  and  other  means,  to  ensure  that  Division 
attorneys  are  made  aware  of  the  case  law.   Finally,  Rule  11  of 
the  Federal  Rules  of  Cxvil  Procedure  requires  that  legal 
contentions  advanced  in  federal  court  be  "warranted  by  existing 
law  or  by  a  nonfrivolous  argument  for  the  extension, 
modification,  or  reversal  of  existing  law  or  the  establishment  of 
new  law  *  *  *."   Violations  of  Rule  11  are  subject  to  monetary 
and  other  sanctions. 

D.    The  DOJ  teikes  the  position  in  civil  enforcement  cases  that 
the  5 -year  statute  of  limitations  on  government  claims  for 
fines,  penalties  and  forfeitures,  28  USC  Sec.  2462,  does 
not  apply  where  the  United  States  seeks  injunctive  relief 
and,  even  for  civil  penalties,  does  not  apply  where  the 
government  characterizes  a  violation  as  "continuing,"  i.e., 
where  an  entity  did  not  obtain  a  permit  in  the  past  under 
the  environmental  laws. 

Question  Dl: 

In  light  of  DOJ's  view  on  the  statute  of  limitations, 
what  protection  is  available  to  a  citizen  to  prevent  it 
from  being  penalized  over  events  that  took  place  10  or 
even  20  years  ago  when  USEPA  or  another  agency  changes 
an  interpretation  much  later  to  characterize  the  old 
events  as  "illegal"? 

Question  D2 : 

What  specific  written  instruction,  if  any,  has  DOJ's 
Environment  and  Natural  Resources  Division  issued  to 
its  staff  attorneys  and  to  U.S.  attorneys  to  prevent 
such  stale  claims  from  being  brought?  To  its  client 
agencies? 

Response : 

Dl .   The  United  States'  position  is  that  when  a  violation  is 
"continuing"  under  applicable  case  law,  an  action  is  not  time- 
barred  where  the  violation  continues  into  the  limitations  period. 
United  States  v.  Marine  Shale.      F.3d     ,  1996  WL  185815  (5th 
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Cir.) .    As  discussed  above,  the  requirements  of  fair  notice 
articulated  in  cases  such  as  General  Electric  Co.,  Southwestern 
Bell  Telephone  Co.,  and  Texas  Eastern  prohibit  the  imposition  of 
a  penalty  on  a  person  who  did  not,  at  the  time  of  the  challenged 
conduct,  have  fair  warning  of  the  conduct  which  the  regulation 
prohibits  or  requires.   See  General  Electric  Co.,  53  F.3d  at 
1328-1329. 

D2 .   Our  policy  is  to  look  at  all  the  facts  and 
circumstances  of  a  case  in  determining  what  claims  are  fairly  and 
appropriately  pursued  in  light  of  the  applicable  legal  standards. 
As  with  our  policy  to  bring  enforcement  actions  only  when  the 
statute  or  rule  is  sufficiently  clear  to  provide  prior  notice  of 
what  is  prohibited  or  required,  this  policy  is  implemented 
through  management  review.   In  addition.  Division  management  has 
provided  training  to  its  attorneys  concerning  continuing 
violations  and  the  statute  of  limitations.   As  noted  above.  Rule 
11  of  the  Federal  Rules  of  Civil  Procedure  requires  legal 
contentions  advanced  in  federal  court  to  be  "warranted  by 
existing  law  or  by  a  nonfrivolous  argument  for  the  extension, 
modification,  or  reversal  of  existing  law  or  the  establishment  of 
new  law  *  *  *."   Violations  of  Rule  11  are  subject  to  monetary 
and  other  sanctions. 
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Appendix  2. — Submission  From  the  Department  of  Justice  to 
Congressman  Jack  Reed's  Question 

Question:  Mr.  Marzulla  referred  to  an  individual  in  the 
Baltimore  District  who  is  facing  prosecution  in  a  wetlands 
case  [testimony  attached] .   Could  you  provide  additional 
information  about  this  case,  specifically,  if  in  fact  this 
individual  in  good  faith  believed  there  were  no  wetlands  on 
his  property,  why  did  the  Justice  Department  decide  to 
prosecute? 

Response : 

The  case  to  which  Mr.  Marzulla  was  apparently  referring  is 
United  States  v.  James  J.  Wilson,  et .  al . ,  Crim.  No.  AW-95-0390 
(D.  Md.) .   Defendant  Wilson  is  currently  awaiting  sentencing  in 
that  matter  so  we  are  somewhat  limited  in  what  we  may  say  about 
it.   We  can  say,  however,  that  the  evidence  presented  at  trial 
demonstrated  that  the  defendant  knowingly  filled  approximately  50 
acres  of  federally  protected  wetlands  in  the  St.  Charles 
development  project  without  the  required  Clean  Water  Act  permit. 
A  jury  of  his  peers  found  the  defendant  guilty  of  four  felony 
violations  of  the  Clean  Water  Act  following  a  seven-week  trial . 
Wetlands  such  as  those  destroyed  by  the  defendant  are  critical  to 
the  continued  health  of  the  Potomac  River  watershed  and  the 
Chesapeake  Bay. 

The  evidence  presented  at  trial  demonstrated  that  the 
defendant  did  not  have  a  letter  or  permit  authorizing  nis  conduct 
and  had  never  sought  to  obtain  such  authorization.   The  Army 
Corps  of  Engineers  letter  to  which  Mr.  Marzulla  was  apparently 
referring  did  not  indicate  whether  there  were  wetlands  on  the 
defendant's  property.   Moreover,  at  the  time  of  his  illegal 
conduct,  the  defendant  had  a  more  recent  letter  from  the  Corps 
specifically  stating  that  a  Clean  Water  Act  or  River  and  Harbors 
Act  permit  was  required  prior  to  the  filling  of  any  wetlands  in 
the  St.  Charles  development  project.   At  the  time  of  the 
violations,  the  defendant  had  copies  of  that  Corps  letter,  as 
well  as  several  letters  he  had  received  from  outside  consultants, 
warning  him  that  his  property  contained  wetlands  and  could  not  be 
filled  without  prior  authorization  by  the  Corps. 
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Appendix  3 — Letter  Dated  May  1,  1996,  to  Chairman  Henry  J. 
Hyde,  From  Andrew  S.  Liscow,  Vice  President,  Cincinnati 
Preserving  Co. 

-mcmnaii  Preservina  ComDonv 

::"^  =a:r.ane 
C,r.c:nnG:..  Cn.o --;:;■ 


May  1,  1996 


Rep.  Henry  J,  Hyde 

House  Judiciary  Committee 

Sub-committee  on  Commercial  &  Administrative  Law 

2138  Rayburn  House  Office  Building 

Washington,  DC    20515 


Dear  Representative  Hyde: 

It  came  to  our  attention  that  a  heanng  for  the  Regulatory  Fair  Warning  Act  is  being  held 
on  May  2,  1996.  We  w/ould  like  our  business  problem  descnbed  below  made  a  part  of 
the  Committee  Heanng  Record. 

Cincinnati  Preserving  Company  is  a  small,  family-owned  and  operated  business  with  a 
total  of  15  employees.  Located  in  Cincinnati,  Ohio,  we  have  been  supplying  fruit  fillings 
to  the  baked  goods  industry  since  1924.  Seventeen  years  ago  we  started  marketing  a 
premium  preserve  to  the  specialty  food  industry  under  the  Clearbrook  Farms  label.  The 
retail  side  of  our  business  now  represents  over  60%  of  the  total  annual  sales  volume 
and  IS  the  key  to  our  future  growth  plans,  as  I'll  talk  about  later. 

When  we  started  our  retail  business,  we  searched  for  an  attractive  container  that  would 
both  complement  and  differentiate  our  preserves.  We  selected  a  re-usable  canning  jar 
with  a  glass  lid,  rubber  gasket,  and  wire  bail.  Since  we  pack  our  preserves  without 
preservatives,  it  is  essential  that  we  be  able  to  pull  a  vacuum  to  ensure  there  is  no 
bacterial  growth.  There  are  no  domestic  manufacturers  of  this  jar  that  meets  our 
processing  needs.  In  fact,  over  the  years,  we  have  asked  numerous  U.S.  glass 
manufacturers  about  producing  this  jar  for  us.  They  have  shown  absolutely  no  interest. 
Therefore,  we  have  been  purchasing  these  jars  from  France  in  increasing  numbers 
since  1979  (280,000  in  1995). 

Until  late  1992,  the  canning  jars  were  brought  in  from  France  under  the  duty-free 
classification  of  7010,  "jars  imported  for  the  purpose  of  packing  foods."  But  then  U.S. 
Customs  changed  the  classification  to  7013,  "kitchen  articles,"  and  this  classification 
carries  a  29.2  %  tahff.  As  we  understand  it,  U.S.  Customs,  in  an  attempt  to  increase  its 
revenue,  made  this  change  because  consumers  may  re-use  the  jars  after  they  have 
finished  consuming  the  preserves. 
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In  June  of  1993,  we  requested  the  Commercial  Rules  &  Regulations  Division  of  US 
Custom  Service  to  make  a  tariff  class  ruling  on  the  1/2  liter  Le  Parfait  Canning  Jars  On 
June  30,  1993,  the  U.S.  Customs  Service  issued  an  administrative  ruling  HQ954293 
clearly  stating  this  jar  is  properly  classified  under  the  duty-free  tahff  provision  of 
subheading  7010.90.50,  HTSUS.  as  preserving  jars  of  glass  (copy  of  ruling  is 
enclosed). 

Having  this  ruling  on  file,  we  embarked  on  a  major  effort  to  grow  our  retail  business 
We've  invested  over  $200,000  in  labeling  equipment  and  new  label  designs  for  the 
canning  jar  in  the  past  two  years  In  addition,  we  purchased  9  1/2  acres  of  lands  to  build 
a  new  manufacturing  facility.  It  was  our  plan  to  start  construction  in  1997  and  be  in 
operation  by  mld-1998. 

However,  recent  governmental  action  could  delay  or  terminate  any  expansion  plans  In 
January  of  1996,  we  found  out  through  an  unsolicited  news  letter  from  a  Washington. 
D.C.  law  firm  that  the  Department  of  Commerce  issued  a  clarification  of  tariff  #7010  and 
7013.  After  checking  with  our  suppliers,  we  found  out  that  our  administrative  ruling  was 
revoked  and  any  container  coming  into  the  country  after  February  1,  1996  would  be 
assessed  a  29.2%  duty!  The  Commerce  Department  did  not  give  us  any  pnor  warning 
that  they  were  revoking  our  administrative  ruling  or  ask  for  our  comments  When  I 
asked  the  Commerce  Department  about  the  lack  of  notification,  they  said  the  Federal 
Register  publication  is  their  notice  to  the  world.  Being  a  small  business,  we  do  not  have 
the  resources  to  browse  the  Federal  Register  for  rulings  that  may  impact  us 

The  duty  would  add  approximately  $0.20  a  jar  to  our  cost,  making  our  end-user  pnce 
less  attractive.  This  pnce  increase  would  senously  threaten  our  retail  business.  In 
addition  the  tariff  would  further  inhibit  our  ability  to  compete  with  foreign  manufacturers 
Preserves  packed  in  similar  canning  jars  are  being  imported  into  this  country  without  any 
tariffs  -  one  million  1/2  liter  jars  filled  with  preserves  were  imported  and  sold  through 
Sam's  Club  at  the  Holidays  in  1995.  We  are  already  at  a  disadvantage  because  of 
artificially  high  sugar  cost  in  the  U.S.,  anct  now  the  duty  on  the  empty  jars  will  make  it 
impossible  to  compete  with  foreign  imports 

The  bottom  line  is  this:  We  made  a  business  decision  to  invest  in  equipment  and  plant 
based  on  a  ruling  made  by  the  Department  of  Treasury  in  1993  that  we  thought  was 
binding.  Then  without  warning,  in  January  of  1996,  the  Department  of  Treasury  revoked 
the  ruling,  reclassifying  the  jar  in  a  29.2%  duty  category,  seriously  impacting  the  future 
of  our  business. 
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Our  supplier,  VMC,  currently  has  a  case  scheduled  to  be  heard  before  the  International 
Court  of  Trade  on  December  3,  1996.  Therefore,  the  Commercial  Rules  and 
Regulations  Department  will  not  entertain  any  request  for  a  legislative  ruling  until  the 
case  is  settled.  In  addition.  Senator  Glenn's  office  told  us  that  there  is  next  to  no  chance 
of  doing  anything  legislatively.  Therefore,  we  believe  there  is  little  hope  of  getting  any 
action  on  our  behalf  anytime  soon. 

I  am  writing  to  ask  for  your  help  in  challenging  this  unfair  change  in  regulations  that  has 
had  serious  repercussions  for  our  small  family  business. 


Andrew  S.  Liscow. 
Vice  President 


Enclosures: 

HQ  ruling  954293 

Federal  Register  1-3-96  Vol.  61  #  2 
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jFR  Doc.  96-69  Filed  1-2-96:  8:45  ami 


AOENCY:  Federal  Aviation 
AdministTBUon  (FAA),  DOT. 
ACTKM:  Notice  of  change. 

Notice  is  hereby  given  that  on  or 
about  January  7,  1996.  the  Airport 
Traffic  Control  Tower  (ATCT)  at 
Bloominglon.  Indiana  will  convert  to  a 
non-federal  operation.  The  hours  of 
operation  will  be  6:30  a.m.  to  9:30  p.m. 
Services  to  the  aviation  public  in  the 
Bloomington  area,  formerly  provided  by 
the  FAA  will  be  provided  by  the 
Midwest  ATC  Services.  This 
information  will  be  refleaed  in  the  FAA 
organization  statement  the  next  lime  it 
is  reissued. 

WUham  C.  Wlibycombe. 
Acting  Regional  Administrator.  Great  Lakes 

IFR  Doc.  96-60  Filed  1-2-96:  6:45  am) 


WiUiam  C  Withyconibe. 

Acting  Regional  Admtnutmtor.  Great  Lakes 

Region 

IFR  Doc.  96-59  Filed  1-2-96;  845  ami 


Notice  IS  hereby  given  that  on 
December  31. 199S.  federal  funding  will 
be  withdrawn  for  the  Airport  Traffic 
Control  Tower  at  South  Lake  Taboe. 
California.  Decommissioning  efforts  will 
be  initiated  on  January  1.  1996.  This 
information  will  be  reflected  in  the  FAA 
Organization  Statement  the  next  lime  it 
is  reissued. 

(Sac.  3n(al.  72  SUt.  752:  49  U.SC  13S4) 

Issued  10  Lawndale.  California  on 
December  20.  1995 
Lymoi*  C  Brakka. 

AcUng  Regional  Adminisavtor  Western- 
Pacific  Region. 
FR  Doc  96-61  Filed  1-2-96;  8:45  ami 


agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  closing. 

Notice  IS  hereby  given  that  on 
IDecember  31.  1995.  the  Airport  Traffic 
Control  Tower  (ATCT)  at  Muiicie. 
Indiana  will  be  permanently  closed 
Services  to  the  aviation  public  in  the 
Muncie  area,  formerly  provided  by 
Muncie  ATCT.  are  being  provided  bv 
the  Indianapolis  Center  ot  Indianapolis. 
Indiana.  This  information  will  be 


DEPARTMEffT  OF  THE  TREASURY 
Customs  Service 

rT.D.  96-7] 

Tariff  Classification  of  Imported 


aqency:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Change  of  practice. 

summary:  This  document  seu  forth 
Customs  position  regarding  the  scope  of 
three  classes  of  imported  glassware: 
"containers  of  glass  used  for  the 
conveyance  or  packing  of  goods", 
"preserving  lars  of  glass"  and  "glass 
storage  articles".  As  part  of  Customs 
efforts  to  clearly  and  completely  inform 
importers  with  regard  to  classification 
issues.  It  has  been  determined  advisable 
to  set  forth  guidelines  which  Customs 
will  consider  when  determining 
whether  merchandise  falls  within  a 
particular  class  or  kind  of  glassware. 
EFFECTIVE  DATE:  Anv  changes  in  tariff 
classificauon  resulting  from  the 
implementation  of  these  guidelines  and 
any  revocation  of  inconsistent  rulings 
will  bo  elfective  regarding  merchandise 
entered  for  consumption  or  withdrawn 
from  a  warehouse  for  consumption  on 
or  after  Febmarv  2.  1996- 
FOfl  FURTHER  INFORMATION  CONTACT: 

Mary  Belh  McLoughlin.  Metals  and 
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Machinery  Classificaiion  Branch.  Office 
of  Regulations  and  Rulings  (2021  482- 
7030. 


Background 

Bv  notice  published  in  the  Federal 
Register  159  FR  516591  on  October  12. 
1994.  Customs  proposed  a  change  of 
practice  involving  the  tariff 
classification  of  three  classes  of 
imported  glass  articles  under  the 
Harmonized  Tariff  Schedule  of  the 
United  Slates  IHTSUSl.  That  notice 
examined  subheadings  7010  90.50  and 
7013.39.  HTSUS.  which  read  as  follows: 
7010  90.50    carboys,  bottles,  flasks,  lars. 

pots,  vials,  ampoules  and  other  containers. 

or  packing  of  goods:  preserving  lars  of 
glass:  stoppers,  lids  and  other  closures,  of 
glass:  other:  other  containers  (with  or 
without  their  closuresl 
7013.39    glassware  of  a  kind  used  for  table, 
kitchen,  loilet.  office,  indoor  decoration  or 
similar  purposes  lother  than  that  of 
heading  7010  or  70181;  glassware  of  a  kind 
used  for  table,  (other  than  drinking  glasses) 
or  kitchen  purposes  other  than  that  of 
glai3<eramics:  other 
There  are  two  types  of  classification 
by  use: 

( 1 1  according  to  the  use  of  the  class  or 
kind  of  goods  to  which  the  imported 
article  belongs;  and 

[2]  according  to  the  actual  use  of  the 
imported  article. 

tjse  according  to  the  class  or  kind  of 
goods  to  which  the  imported  article 
belongs  is  more  prevalent  in  the  tariff 
schedule.  A  few  tariff  provisions 
expressly  slate  that  classification  is 
based  on  the  use  of  the  class  or  kind  of 
goods  to  which  the  imported  article 
belongs.  However,  in  most  instances, 
this  type  of  classification  is  inferred 
from  the  language  used  in  a  particular 
provision. 

If  an  article  is  classifiable  according  tc 
the  use  of  the  class  or  kind  of  goods  to 
which  it  belongs.  Additional  US.  Rule 
of  Interpretation  llal.  HTSUS.  provides 
that  in  the  absence  of  special  language 
or  context  which  otherwise  requires,  a 
tariff  classification  controlled  by  use 
(other  than  actual  usel  is  to  be 
determined  in  accordance  with  the  use 
in  the  United  States  at.  or  immediately 
prior  to.  the  date  of  importation,  of 
goods  of  that  class  or  kind  to  which  the 
imported  goods  belong,  and  the 
controlling  use  is  the  principal  use.  In 
other  words,  the  article's  principal  use 
at  the  time  of  importation  determines 
whether  it  is  classifiable  within  a 
particular  class  or  kind. 

While  Additional  U.S.  Rule  of 
Interpretation  1(a).  HTSUS.  provides 
general  cntetia  for  discerning  the 


principal  use  of  an  article,  it  does  not 
provide  specific  criteria  for  individual 
tariff  provisions.  However,  the  US 
Court  of  Intcmational  Trade  ICITl  has 
provided  factors,  which  are  indicative 
but  not  conclusive,  to  apply  when 
determining  whether  merchandise  falls 
within  a  particular  class  or  kind.  They 
include:  general  physical 
characteristics,  the  expectation  of  the 
ultimate  purchaser,  channels  of  trade. 


laccompanving 
of  advertisement 


accessones. 
and  display),  use  in  the  same  manner  as 
merchandise  which  defines  the  class, 
economic  practicality  of  so  using  the 
import,  and  recognition  in  the  trade  of 
this  USB.  See:  Kmfl,  Inc  .  v.  United 
Slates.  USITR.  15  CIT  483.  Ijune  24. 
1992)lhereinafter  Kraft):  C  Heilman 
Brewing  Co  y    United  States.  USfTR.  14 
CtT  614  (Sept.  6.  1990);  and  United 
States  V.  Carborundum  Companv.  63 
CCPA  98.  C.A.D   1172.  536  F  2d  373 
(1976).  cen  denied.  429  U.S.  979. 

Tariff  classification  of  goods 
controlled  bv  actual  use  is  specificallv 
provided  for  in  sections  10  131-10.139. 
Customs  Regulations  119  CFR  10  131- 
10.1391  According  to  these  regulations, 
an  actual  use  provision  is  satisfied  if:  (1) 
such  use  is  intended  at  the  time  of 
importation.  (2)  the  article  is  so  used, 
and  131  proof  of  such  use  is  furnished 
within  three  years  after  the  date  the 
article  has  been  entered. 

Currently,  lariff  classificatioaunder 
both  subheading  7010.90.50  and 
7013.39.  HTSUS.  is  determined  by  the 
use  of  the  class  or  kind  of  articles  to 
which  the  imported  merchandise 
belongs.  As  such,  they  are  considered 
provisions  controlled  by  Additional 
US.  Rule  of  Interpretation  lla).  HTSUS 

Customs  proposed  that  subheadings 
7010.90  50  and  7013.39  would  remain 
principal  use  provisions.  Therefore,  for 
an  imported  good  to  be  classifiable  in 
either  of  these  subheadings,  it  must  be 
of  a  class  or  kind  cla.ssifiable  in  these 
subheadings.  Whether  it  is  of  the  class 
or  kind  of  articles  classifiable  in  either 
subheading  will  be  determined  by  its 
principal  use.  Principal  use  will,  m 
turn,  be  determined  by  the  specific 
critena  formulated  to  determine  to  what 
class  or  kind  the  imported  goods  belong 

In  formulating  the  cnlena.  Customs 
considered  its  pnor  headquarters  ruling 
letters  and  court  cases,  comments  from 
the  public  and  the  Harmonized 
Commodity  Descnption  and  Coding 
System  Explanatory  Notes  lENsl  The 
ENs.  although  not  dispositive,  or  legally 
binding,  provide  a  commentary  on  the 
scope  of  each  heading  of  the  HTSUS. 
and  are  generally  indicative  of  the 
proper  interpretation  of  the  HTSUS. 
See.  T.D.  89-90.  54  FR  35127.  35128 


(August  23.  19891.  Based  on  the  piain 
language  of  the  provision.  Customs 
proposed  that  subheading  7010  90.50 
includes  the  classes  "glass  containers  of 
a  kind  used  (or  the  conveyance  or 
packing  of  goods'  and  "preserving  lars 
of  glass  " 

Conlainen  of  a  Kind  Uaed  for  the 
Conveyance  or  Packing  of  Goods 

Customs  proposed  understanding  of 
the  principal  use  of  this  class  and  the 
factors  which  indicate  acceptance  of  a 
particular  article  in  the  class,  was  that 
together,  they  provided  specific 
identifiable  charactenstics  which  are 
indicative,  but  not  conclusive  of 
whether  a  particular  glass  article 
qualifies  as  part  of  the  class  "containers 
of  glass  of  a  kind  used  for  the 
conveyance  or  packing  of  goods '.  These 
characteristics  would  include, 
containers,  of  all  shapes  and  sizes: 

1.  (^nerally  having  a  large  opening,  a 
short  neck  (if  any)  and  as  a  rule,  a  lip 
or  flange  to  hold  the  lid  or  cap.  made 
of  ordinary  glass  (colorless  or  coloredl 
and  manufactured  by  machines  which 
automatically  feed  molten  glass  into 
molds  where  the  finished  articles  are 
formed  by  the  action  of  compressed  air; 

2.  In  which  the  ultimate  purchasers 
primary  expectation  is  to  discard  the 
container  after  the  conveyed  or  packed 
goods  are  used; 

3.  Sold  from  the  importer  to  a 
wholesaler/distributor  who  then  packs 
them  with  goods; 

4.  Sold  in  an  environment  of  sale  that 
features  the  goods  packed  in  the  jar  and 
not  the  )ar  itself; 

5.  Used  to  commercially  convey 
foodstuffs,  beverages,  oils,  meat  extracts. 

6  Capable  of  being  used  in  the  hot 
packing  process;  and 

7  Recognized  in  the  trade  as  used 
primarily  to  pack  and  convey  goods  to 
a  consumer  who  then  discards  the 
container  after  this  initial  use. 
Customs  proposed  that  the  physical 
charactenstics  of  a  particular  glass 
article  are  the  primary  indicator  of 
whether  it  belongs  to  the  class 
"containers  of  a  kind  used  for  the 
conveyance  or  packing  of  goods '. 
Additionally,  we  noted  that  whether  a 
particular  container  is  capable  of  being 
used  in  the  "hot  packing"  process,  is  of 
limited  utility  when  determining 
whether  it  is  classifiable  as  a  container 
of  a  kind  used  for  the  conveyance  or 
packing  of  goods.  Finally.  Customs 
proposed  one  additional  factor;  that 
glass  containers  imported  without  their 
corresponding  caps  or  lids  was  a 
physical  charactenstic  that  indicates 
that  particular  containers  will  be  used 
lor  the  conveyance  or  packing  of  goods. 
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Preserving  |ar»  of  Glass 

Cusloms  proposed  that  the  principal 
use  for  the  class    preserving  |ars  ot 
glass    IS  lars  purchased  and  used  for 
home  canning  only.  Further,  there  are 
identiTiable  charactenstics  that  are 
indicative,  but  not  conclusive  of  the 
principal  use  of  glass  )ars  classifiable  as 
■preserving  lars  of  glass". 

These  would  include  glass  articles  of 
any  shape  that  are  between  .23  and  2.2 
liter  sizes,  and  are  the  shape  and  height 
of  regular  and  wide-mouth  "Mason- 
type  '.  threaded,  home-canning  jars  with 
self-sealing  lids.  Generally,  the  standard 
lar  mouth  opening  is  about  2V«  inches 
with  wide  mouth  jars  having  3  inch 
openings.  'Mason-type"  jars  have 
narrower  sealing  surfaces  and  are 
tempered  less  than  most  commercial 
pint  and  quart-size  jars.  The  common 
self-sealing  lid  consists  of  a  flat  metal 
lid  held  in  place  bv  a  metal  screw  hand 
during  processing.  The  flat  lid  is 
crimped  around  its  bottom  edge  to  form 
a  trough,  which  is  Tilled  with  a  colored 
gasket  compound.  Class  articles  with 
wire  bails  and  glass  or  porcelain  caps  or 
lids  were  considered  not  classifiable  as 
■preserving  jars  of  glass'  as  their 
physical  characteristics  do  not  allow 
them  to  be  recommended  for  home 
canning  use. 

Glasswire  of  a  Kind  Used  for  Table  or 
Kitchen  Purpoaes:  Glut  Storage 
Articles 

Based  on  the  plain  language  of  the 
heading,  Cusloms  stated  that 
subheading  7013.39  provides  for  the 
class  'glassware  of  a  kind  used  for  table 
or  kitchen  purposes     This  class 
includes  anicles  principally  used  to 
hold  or  store  other  aniclus  in  the  home. 
Funhermore.  among  these  articles, 
certain  glass  storage  )ars  mav  also  be 
principally  used  in  this  fashion. 
Therefore.  Cusloms  proposed  that  glass 
articles  which  are  principally  used  to 
store  articles  in  the  home  are  classifiable 
under  subheading  7013.39  and 
identified  the  following  characteristics 
which  were  indicative,  but  not 
conclusive  of  glassware  of  a  kind  used 
for  table  or  kitchen  purposes:  glass 
household  storage  articles.  They  are 
glass  anicles: 

1 .  Made  of  ordinary  glass,  lead  crystal 
glass,  glass  having  a  low  coefficient  o( 
expansion  le  g  .  borosilicate  glassl  or  of 
glass  ceranucs  (the  latter  two  in 
particular,  for  kitchen  glassv/arel.  Tliey 
mav  also  be  colorless,  colored  or  of 
flashed  glass,  and  mov  he  cut.  frosted, 
rtched  or  engraved: 

2.  Having  a  dernralive  motif 
with  n  kitchen  decor  le  g  . 

r.ountrv  theme  '.  eicl; 


4  Sold  from  the  imponer  to  d 
wholesaler/distributor  who  then  sells 

5  Sold  in  an  environment  of  sale  that 
emphasiies  iho  article  s  use  or  reuse  as 
a  storage  ariicle: 

6.  Sold  lathe  ultimate  purchaser 
empty: 

7  Which  are  recognized  in  the  trade 
as  piimanly  having  a  household  storage 
use:  and 


Analysis  of  ( 

Six  comments  were  received  in 
response  to  the  notice,  tour  from 
importing  interests  and  two  from 
domestic  manufacturers  of  glassware 
Substantive  legal  arguments  contained 
discussed  below 


that  particular  article  from  classification 
in  heading  7013.  Should  it  be 
determined  that  the  principal  use  of  a 
particular  article  indicates  that  it  does 
not  belong  io  a  class  or  kind  provided 
lor  in  heading  7010.  it  is  not  precluded 
from  classilicaiion  in  heading  7013 
Conlainen  of  •  Kind  Used  for  the 
Conveyance  or  Paclung  of  Goods 
Apphccjunn  of  the  Proposed  Criteria 

Several  commenters  indicated 
concern  that  the  various  criteria 
provided  would  be  applied  as  "bright 

Customs  position  is  that  generallv.  the 
pnncipal  use  criteria  provided  are 
merely  characteristics,  indicators  of.  or 
tools  to  indicate,  whether  a  specific 
piece  of  glassware  is  principally  used  in 


Relative  Specificity  of  Headings  7010 
and  7013 

Regarding  the  classification  ol  glass 
articles  capable  ol  both  conveyance  or 
packing  of  goods  and  household  storage, 
a  commenter  has  suggested  that  the 
question  of  classification  is  determined 
not  by  a  use  comparison,  but  by  the 
specific  statutory  exclusion  of  articles 
classifiable  in  heading  7010  from 
classification  in  heading  7013. 
According  to  the  commenter.  the 
language  in  heading  7013  excludes  all 
merchandise  described  in  heading  7010. 
Therefore,  heading  701 3's  relative 
specificity  IS  well  indicated  by  the 
statutory  language  itself. 

Customs  agrees  that  the  language  of 
heading  7013  excludes  from 
classification  articles  classifiable  in 
heading  7010.  However,  that  language  is 
qualified  bv  the  holding  ol  Croup 
llalglass  U.S.A.  v.  United  Slates.  17  CIT 
226.  In  that  case,  the  CIT  specifically 
held  that:  "Itlhe  language  in  heading 
7010.  'of  a  kind  used  for'  explicitly 


okesL 


for 


classification  and  under  heading  7010 
principal  use  is  controlling.  "  Id  ax  228. 
As  both  headings  contain  the  language 
of  a  kind  used  for'.  Cusloms  position  is 
that  the  principal  use  of  a  particular 
article  will  determine  whether  il 
belongs  to  one  of  the  classes  or  kinds 
described  by  heading  701U.  or  heading 
7013.  Principal  use  of  a  particular 
article  will,  in  turn,  be  deiernnned  by 
the  specific  criteria  formuluted  for  the 
rlasses  or  kinds  described  in  headings 
7010  and  7013 

Should  il  be  determined  that  the 
principal  use  of  a  partn.uLr  article 
indicates  il  is  classifiable  v.-ithin  a  class 
or  kind  provided  fur  in  heading  7010 
the  language  of  heading  rou  precludes 


I  the 


criteria  describe.  Additionally,  the 
statement  that  the  pnncipal  use  cnteria 
are  merely  indicative  and  not 
conclusive,  clearly  demonstrates  that 
the  characteristics  are  guidelines  and 
not  a  "litmus  test  "  or  "bright  line    rules 
for  classification  purposes. 

As  a  general  rule,  a  glass  article's 
physical  form  will  indicate  its  principal 
use  and  thus  to  whal  class  or  kind  it 
belongs.  Examples  of  characteristics 
indicative,  but  not  conclusive  of,  the 
physical  form  ot  articles  belonging  to 
the  class  or  kind  "conlainers  of  a  kind 
used  for  the  conveyance  or  packing  of 
goods^^  are  enumerated  in  EN  70.10  and 
under  the  "physical  characteristics  " 
criteria.  Should,  however,  an  exception 
arise  and  an  article's  physical  form  does 
not  indicate  to  whal  class  or  kind  it 
belongs  or  its  physical  form  indicates  it 
belongs  to  more  ttiaii  une  class  or  kind. 
Cusloms  considers  the  other 
enumerated  principal  use  criteria 
Physical  Description 

It  has  been  suggested  that  Ihe  first 
crilenon.  the  physical  characierislics  of 
the  class    containers  of  glass  used  lor 
lliu  convevonce  or  packing  of  goods'  is 
loo  narrow  lor  Ihe  entire  class.  Rather, 
the  enure  class  includes  -I  different 
types  of  containers  used  for  the 
commercial  conveyance  of  liquid  and 
solid  products.  These  types  are 
descnbed  in  Ihe  ENs  to  heading  7010. 
and  include: 

(Al  Carboys,  demiiohiis.  bottles 
(including  syphon  vasesl.  phials,  and 
similar  containers  '    '    'of  all  shapes 
and  sizes  *    '    *  used  as  containers  for 

•  •    •  Isee  listi 

IB)  lars.  pols.  and  similar  containers 

•  '    '  used  for  the  coninien:ial 
conveyance  ot  certain  foodstuffs. 
Losnietic  01  toilet  preps,  pharmaceutical 
products,  polishes,  cleaning  preps,  elc. 
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Additional  descriptions  uf  how  pach 
kind  of  container  or  jar  is  produced,  its 
Ivpical  closure  design  and  decorative 
features  are  included  in  these  breakouls. 
Based  on  these  expressed  concerns,  it 
has  been  su^^estcd  that  reference  to  the 
ENs  with  an  explnuation.  should  replace 
this  critenon.  Customs  agrees  with  the 
commenters'  obsrrvations  and  reiterale*; 
Its  position  that  the  phvsical  description 
provided  in  the  proposed  nnticp. 
together  with  the  descriptions  found  in 
EN  70.10.  ere  indicative,  but  not 
conclusive,  physical  characteristics  of 
glass  articles  belonging  to  the  class 
■'containers  of  a  kind  used  for  the 
conveyance  or  packing  of  goods". 
Ultimate  Pttrchastfr's  Expectation 

A  commenler  hns  suggested  that  this 
critenon  be  eliminated  because  the 
language  "•••discard  container*  aftpr 
use"  prevents  recyclable  rrntamnrs 
from  classificnlion  as  containers  of  a 
kind  used  for  the  conveyance  or  packing 
of  goods. 

Customs  position  is  that  for  heading 
7010  purposes,  the  term   "discards'"  in 
thephrasft".    .   .  to  convev  or  pnrk  a 
product  to  a  consumer  who  use«  the 
product  and  then  discards  tho 
container"  includes  glass  n'liclp<; 
otherwise  desrnbed  ns  "containers" 
which  are  "discarded"  for  recvcling. 
Importer-Wholesaler/Di^tnbutor 

ntor  has  siifiEPsted  that  this 

Additional  U.S  Rule  of  Interpretation 
1(a)  because  it  refers  to  the  distribution 
hv  "importers".  The  commenter 
indicates  thai  Addilion.i!  U.S.  Rule  l(a| 
states  thai  review  applies  to  all  Goods  of 
the  class  or  kind,  whether  imported  or 
not.  Additionallv,  the  commenter 
contends  that  this  cntorion  siit»g'*sis  the 
application  of  actual  use  to  thp 
classification  of  glassware  Finnllv.  the 


of  trade. 

Customs  oprees  with  the  t  onimenfs 
regarding  Additional  LI  .S   Rnlrnf 
Interpretation  Uo).  Additmnnilv 

on  explanation  of  the  pattern  nr  *  hanni 
of  trade  that  goods  of  this  tlnss  general 
follow.  While  not  all  gnnds  of  this  cl.is: 
follow  this  channel  of  trade.  Customs 
lieiieves  that  enough  do  for  this  p.itien 
lo  be  considpred  indicativn  hut  not 
conclusive  of  articles  bflonging  to  the 
class.  Finally.  Customs  believes 


Envirnnmcut  of  Snip/Chcnnei  of  Trnde 

Acrording  lo  nne  r ommenler.  this 
criterion  ignores  the  commercial 
malities  ol  the  food  and  beverage  market 
m  that  r.ontain*»rs  are  ohen  a  vehicle 
used  bv  the  packager  to  differentiate  its 
produi:!  from  othnrs 

The  ciassifir^tion  of  merchandise 
under  the  HTSUS  is  eovemed  bv  the 
Geneml  Kules  of  Interprclation  iGRJs). 
GRI  1.  states,  in  pertinent  part,  that  tor 
le«al  purposes,  classification  shall  be 
determined  acf;ord;ng  to  the  terms  of  the 
headings  and  nnv  heading  or  chapter 

of  the  glass  container  market  may 
require  redesign  of  glass  articles,  for 
tariff  classification  purposes,  the 
applirjition  of  Ihe  GRJs  together  with 
Additional  I  IS.  Note  1(a).  requires  that 
if  Ihe  article  s  form  is  altered  in  a  way 
that  nn  lonRer  indu-otes  it  is  principally 


ahscnrp  ot  a  lid.  ns  a  iid  s  presence  or 
absence  is  une  ot  the  easiiv  identifiable 
criteria  Finallv.  tins  cnlerioii  would 
increase  the  possibility  thai  drinking 
glasses  wnich  are  alwavs  imported 
without  lids,  would  be  classified 
incorrectK 
l-inaily.  one  (ommenter  iias  requested 


that  ( 


ibv 


classified 


one  of  Its  uses,  a 
glass  artirlp  m.nv  he  used  to  pack  and 
convpv  a  good  to  .-i  rnnsumpr.  that  use 
mnst  b"  Its  principal  one  for  it  lo  belong 
to  the  rias.;   -olass  ;irt.clps  of  a  kmd  used 
for  the  convpvancp  or  packing  goods" 
Lds 

Commenters  claim  that  Customs 
addition  of  n  factor  relating  to  the 

direct  r.onflict  wiih  Ihe  statutory 
language  of  headtnc  '010.  which  slates, 
in  pertinent  oarl.  ""  "with  or  without 
their  hds"  Thev  Imlieve  that  the 
heading  language  inakps  It  clear  that 
Congress  intended  that  closurps  be 
disregarded  whpn  dptprmining  the  class 

contamfT  being  (;las<:iripH  differpiillv 
depending  upon  whether  it  was 
imported  with  or  witho'ii  .i  lid.  Finally 
thev  .assert  that  this  is.  in  effect,  an 


."itating  thai  tl>e  ubsence  of  lids  or  caps 
IS  onlv  a  "plus"  factor  poinling  toward 
classificatiun  in  heaaing  7010.  but  thai 
the  presence  of  a  lid  or  cap  in  no  way 
points  against  fteading  7010 
classific^liun.  The  commenter  then 
suggests  that  ultimateiy.  the  absence  or 
presence  oi  a  lid  does  no!  affect  the 
"reusabUtity"  or  "function  '  of  a 
container  and  therefore  should  not  carry 
much  weight  in  determining  a 
containers  t  lassificotion. 

After  careful  consideration  of  the 
comments.  Customs  withdraws  this 

Preserving  lara  of  Glass 

Class  or  Kind  vs.  eo  nomtne 

One  commenter  disagreps  with 
Customs  characterization  of  prvser\-ing 
inrs  uf  glass  as  a  use  orovision  and 
instead  claims  ihat  the  provision  is  eo 
nnmirp  According  to  the  commenter. 
Ihe  general  rule  for  classification  unoer 
an  eo  iiomtnc  provision  is  tiiat  the 
provision  includes  all  forms  ot  Ihe 
named  article  The  commenter  further 
state<  that  bail  and  trigger  jars  are  well 
known  ui  commerce  as  having  been 
designed  lor  use  in  the  prcserxing  ot 
friodsluffs  Therefore,  it  is  irrelevant 
whether  the  |.Trs  are  pnncipallv  used  as 


position  IS  that  'fn/g/nss  requires 
application  of  principal  use  to  al 
classes  in  heauing  7010. 


rnnlainer'i  nnish. 

Ihp  pnnion  t) 

idhp 

riinlninpr  whprp  t^ 

.prnpnrhdv 

VI II  he 

nIMrhori   n^^iRps 

inru.dplhreoderi. 

\„-Mt-ci  ,ind  n  varif 

•ivofHiherfi: 

ni<;hes 

DeraiHR  rln^iirt-i  n 

irp.TPaledlo 

mnlch 

111"  rnmmonl 

T<i 

fui;gp^llhnll>i.<p' 

npnspd 1 rdpr 

lOTl 

should  Mntpih.nl  a 

II  I  nntainnr-; 

wilhn 

■Mnn.lnrri  fini'ih- 

nrprU';';ifinb 

Ipni 

cuMlainer-i  n^ed  fn 

r  Ihe  (niivpvr 

mro  nr 

pnc.kiriK  o(  Enod<;, 

Ihni  ilisspiipr.nllv 

Inip  Ihnt  ron 

taincr'; 

lorlhprnnvpvanr. 

-or  parking  olcoods 

•nrp.mporlpcl  wilhi 

mil  Ihcir  lidr.. 

,  Thev 

liclrevp.  h..wpvpr. 

Ihni  there  1^.- 

1  riangpi 

of  imdue  foi  iis  on 

ilic  orescnre 

reslriclive.  Cuslonis  riefinitK 
prepnrp  food  for  fulnrr  use.  i 


The 


definition   pri'sprving  means    food 
prcsprv.niion  ■   Fond  pmsrrvation  should 
i)p  d'linod  ,is  iIip  prnlpclntn  nf  food 
from  spoilage    fhtTpfore.  nnv  glass 
f  onl.iinpriiscd  to  protect  food  from 


spoil 


I  the 


Ihat  I 
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the  commenier  s  deSmtion  of 
preserving  as  it  is  enurely  too  broad.  EN 
70.10s  inclusion  of  the  phrase  "■   '   * 


Jars.  pots,  ana  sin 
used  for  the  commercial  conveyance  of 
certain  foodstuffs'  clearly  indicates  that 
no<  all  glass  aniclos  capable  of 
protecung  food  from  spoilage  belong  to 
the  class    preserving  )ar«  of  glass  '.  This 
language  and  application  of  the  ENs 
clearly  indicate  that  the  commenter  s 
broad  de&nition  was  not  the  intent  of 
the  EN  drahers.  f^urthermore.  Congress' 
adoption  of  a  separate  class  for 
preserving  |ars.  clearly  demonstrates 
1  heir  intent  to  narrow  the  scope  of  both 
the  conveyance  and  pacJung  provision 
and  the  preserving  isr  provision. 
USDA  Bulletin 

Several  commentera  stale  that 
Customs  should  not  rely  on  the  U.S. 
Department  of  Agriculture.  Extension 
Service.  Complete  Guide  to  Home 
Canning:  Guide  1  Principals  of  Home 
Canning  lAgricultural  Information 
Bulletin  No,  539-1 .  May  19891,  lUSDA 
bulletin!  because  it  does  not  explain 
why  bail  and  trigger  jars  are  not 
recommended  for  home  canmng.  They 
suggest  that  replacement  gaskets  may  no 
longer  be  manufactured  for  use  with  the 
jars  and  that  a  higher  nsk  of 
conlamination  exists  with  these  jars 
because  thev  have  to  be  sealed  by 
pushing  down  the  clamp  aher  being 
removed  from  the  canner.  Also,  reliance 
on  the  USDA  pamphlet  is  severely 
limited  by  the  hndmgs  of  Nestle 
Fefrigemted  Food  Co,  v.  United  State-,. 

U.S.  err.  Slip  op.  94-118  duly  20, 

1994)  The  court  stated  that 
administrative  interpretations  not 
related  to  tariff  purposes  are  not 
determinative  of  Customs  classification 
disputes.  Reference  is  also  made  to 
different  sources  on  preserving  which 
indicate  bail  and  trigger  jars  are  usable 
for  homo  canning  purposes.  One 
r.ommenler  suggests  that  the  following 
should  be  the  standards  for  preserving 

I.  The  jars  ore  specifically  designed, 
as  evidenced  by  patents  or  other  reliable 
documents,  for  use  as  home  canning  or 


and 

3.  Rubber  seals  or  lids  are  readily 
available  at  the  stan  ol  each  home 
canning  season  from  the  sources  where 
the  consumer  purchased  the  lani. 

Customs  position  is  that  reliance  on 
the  USDA  bulletin  does  not  conflict 
with  the  holding  of  Nestle  Refngemted 
Food  Co  V.  i;ii<(e(/  Stores  1  he 
definition  of  preserving,  v/as  nol 
provided  by  the  USDA  bulletin,  but 


rather  by  consulting  the  dictionary  and 
the  common  and  commercial  meaning. 
A  tariff  term  that  is  not  defined  in  the 
HTSUS  or  in  the  ENs  is  construed  in 
accordance  with  its  common  and 
commercial  meaning.  Nippon  Kugasku 
lUSAI  Inc.  V.  United  Stales.  69  CCPA 
89,  673  F.2d  380  (1982).  Common  and 
commercial  meaning  may  be 
determined  by  consulting  dictionaries, 
lexicons,  scientific  authonlies  and  other 
reliable  sources.  C./.  Tower  6-  Sons  v 
United  Sloles.  69  CCPA  128.  673  F  2d 
1268  119821.  Customs  has  cited  the 
USDA  bulletin  because  various  home 
canning  nutritionists  and  food  scientists 
consulted  slated  that  the  USDA  bulletin 
provided  the  guidelines  that  home 
canners.  and  those  who  create  the 
necessary  |ars.  rely  on  to  create  the 
preserves  as  well  as  the  jars  themselves. 

Moreover.  Customs  has 
independently  reviewed  the  scientific 
studies  relied  upon  for  the  conclusion 
drawn  regarding  wire  and  bail  trigger 
glass  lars  in  the  USDA  bulletin  Customs 
position  IS  that  the  scientific  evidence 
supports  the  conclusion  that  wire  bail 
and  trigger  lars  should  not  be 
prinapally  used  as  home  canning  |ars- 
Therefore.  the  |ars  cannot  be  classified 
as  such. 

Glassware  of*  Kind  Used  for  Table  or 
KJlchea  Purpoaes:  Glass  Storage 
Articles 
Scope  nf  Heading  7013 

One  commenter  states  that  Customs 
misunderstands  the  scope  of  heading 
7013.  That  commenter  believes  that 
none  of  the  exemplars  111  EN  70  13  relat« 
to  the  holding  or  storage  of  any  article 
ir.  the  home.  Rather,  the  commuiuer 
contends  that  all  but  one  of  the  jrticles 
listed  in  EN  70  13111  are  articles  whicn 
are  used  to  prepare  and  serve  food. 
Theretore.  glass  household  storage 
articles  are  nol  classifiable  in  heading 
7013. 

As  further  evidence  that  gloss 
household  anicles  are  not  classifiable  ir 
heading  7013.  the  commenter  rites  to 
heading  6911  and  claims  that  headings 
7013  and  6911  are  eiusdem  generis  and 
theretore  their  ENs  should  "nurror  " 
uadi  other  However,  the  commenter 
notes.  EN  69.11,  specifically  provides 
fur  storage  tars.  Because  EN  70  13  dues 
nol,  the  romnientor  believes  it  was  the 
drafters  intent  to  omit  glass  household 
storage  anicles  from  heading  7U1J.  The 
commenter  suggests  tlitit  the  draiters 
i.learly  included  ceramic  preserving  |ar: 
and  storage  )ars  within  the  scope  of 
lieaaings  6911  and  691  i.  and  exuludeJ 
ihem  liom  heading  6909  According  to 

.  bU,12  and  /O  1 


is  striking.  Therefore,  the  omission  of 
preserving  and  storaKe  )ars  from  EN 
70.13  IS  significant.  The  commenter 
believes  that  glass  storage  lars  are 
included  in  the  scope  of  glass 
preserving  )urs  and  elates  that  this 
follows  horn  the  fact  that  the  storage  of 
food  products  prevents  spoilage 
(drawing  moisture,  infestation  with 
vermin,  etcl. 

Customs  position  is  that  the 
exemplars  from  EN  70.13  are  merely 
that,  examples.  Thev  are  not  all 
inclusive.  Additionally.  Customs 
believes  that  the  following  EN  70  13 
exemplars  all  are  used  to  store  various 
food  stuffs  or  articles  in  the  home: 

(1)  Table  or  kitchen  glassware,  e.g. 
•   •   •  decanters,  infants'  feeding 
bottles,  pitchers,  |ugs,  •    •    ■  cake- 
stands,  •   -    '  butter  dishes,  oil  or 
vinegar  cruets.  ■    *    •saltcellars.*   "   " 
sweetmeat  boxes,  graduated 
kitchenware.  "    '    '  ice-buckets. 
Furthermore.  Customs  believes  that  the 
commenter  s  direa  comparison  of  the 
ENs  69.09.  69,11  and  69  12  to  70,10  and 
70  13  was  clearly  nol  the  intent  of  the 
EN  authors  Were  that  the  ouihors 
intent,  thev  would  have  applied  the  ENs 
for  headings  69  09  and  69  13  mutolis 
mutandis  to  those  of  headings  70,10  and 
beading  70  13. 

Customs  pusiuon  is  that  heading  7013 
provides  for  glass  storage  anicles  within 
the  class  glassware  ol  a  kind  used  for 
table,  kitchen,  toilet,  office,  indoor 
decoration  or  similar  purposes 
Decorative  Motif 


led 


One 

because  many  household  storage 
are  very  simple,  stncllv  ulilitaria 


-tides 


if.  Because  the 


exemplars  111  ENs  69.1 


obiective  and  easily  detenniiied,  the 
commenter  contends  that  there  is  a  nsk 
of  It  being  given  undue  imponance  or 
becoming  the  sole  criterion. 
Additionally,  examples  ol  specific 
decorative  motifs  are  unacceptable 
because  of  a  danger  that  household 
storage  lars  having  unlisted  motifs  will 
be  misclassified  Therefore,  cnterion  2 
should  be  eliiiunated  and  the  following 
be  added  to  crnenon  1     painted  or 
otherwise  having  a  decorative  motif. 
Customs  agrees  with  the  comment  and 
has  made  the  change 
Distribution  Channels 

One  commenter  was  concerned  about 
this  criterion  because  while  it  may 
identify  the  most  common  distnbution 
t.hannels  for  articles  imported  for 
ultimate  sale  in  the  retail  market,  it 
excludes  anicles  imported  directly  by 
large  retail  chains. 
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Cusloms  recosnizes  thai  the 
distriUution  channel  described  Is  a 
general  rule  and  does  not  preclude  from 
consideration  for  this  class  glassware 
distributed  through  other  channels. 
Uds 

One  commenter  slates  that  Customs 
lid  cntenon  creates  the  expectation  thai 
heading  701 3  articles  are  always 
imported  with  their  lids.  Although  it  is 
true  that  glass  containers  imported  for 
use  in  conveying  or  packing  goods  are 
generally  imported  without  their  lids,  it 
does  not  follow  that  table  or  kitchen 
storage  containers  are  necessarily 
imported  with  their  lids.  The 
commenter  believes  the  only  clear 
statement  that  can  be  made  about  lids  is 
that  glass  household  storage  articles  are 
imported  without  their  lids  less 
frequently  than  are  containers  for  the 
conveyance  or  packing  of  goods  As 
previously  noted,  this  critenon  has  been 
withdrawn. 
Conclusion 

After  careful  review  and 
consideration  of  all  the  comments 
received  in  response  lo  the  notice  of 
proposed  position,  a  review  of  Customs 
implementation  of  its  pnor 
understanding  of  the  3  classes  and  a 
review  of  Cusloms  rulings.  Customs 
adopts,  with  some  modification,  its 
proposed  position. 


Based  on  thu  Italglass  holding. 
Customs  concludes  that  the  language 
"of  a  kind  used  for"  explicitly  indicates 
that  the  principal  use  of  a  particular 
article  will  determine  whether  il 
belongs  to  one  of  the  classes  or  kinds 
descnbed  by  heading  7010  or  heading 
7013.  Principal  use  of  a  particular 
article  will,  in  turn,  be  determined  by 
the  specific  crilena  formulated  for  the 
classes  or  kinds  descnbed  in  headings 
7010  and  701 3 

Should  il  be  determined  thai  the 
pnnapal  use  of  a  particular  article 
indicates  it  is  classifiable  wiihin  a  class 
or  kind  provided  for  in  heading  7010. 
the  language  of  heading  7013  precludes 
thai  particular  article  from  classification 
in  heading  7013.  Should  it  be 
determined  that  the  principal  use  of  a 
particular  article  indicates  ihat  it  does 
not  belong  lo  a  class  or  kind  provided 
for  in  heading  7010.  il  is  nut  pret:luded 
from  classification  in  heading  7013 
Containers  of  a  Kind  Used  for  the 
Conveyance  or  Packing  of  Goods 

Customs  concludes  that  as  a  general 
rule,  a  glass  article's  physical  form  wilt 
indicate  its  pnncipal  use  and  thus  to 


what  class  or  kind  il  belongs.  Examples 
of  phvsical  forms  indicative,  but  not 
conclusive  of.  articles  belonging  to  the 
class  or  kind  "containers  of  a  kind  used 
for  the  conveyance  or  packing  of  goods" 
are  enumerated  in  EN  70.10  and  under 
the  "physical  characteristics"  cntenon. 
When  an  exception  arises  and  an 
articles  physical  form  does  not  indicate 
lo  what  class  or  kind  it  belongs  or  its 
physical  fonn  indicates  it  belongs  to 
more  than  one  class  or  kind.  Customs 
considers  the  other  enumerated 


pnncipal  use  critena  provided  are 
merelv  characlenslics.  indicators  of.  or 
tools  lo  indicate,  whether  a  specific 
piece  of  glassware  is  principally  used  in 
the  same  manner  as  the  class  or  kind  the 
cntenon  describe.  Further.  Customs 
adopts  the  following  critena  as 
indicative,  but  not  conclusive  of 
whether  a  particular  glass  article 
qualifies  as  pan  of  the  class  ' 
of  glass  of  a  kind  used  for  the 
conveyance  or  packing  of  good: 

1.  Generally  having  a  large 
short  neck  (if  anyl  and  as  a  rule,  a  lip 
or  fiange  lo  hold  the  lid  or  cap.  made 
of  ordinary  glass  (colourless  or 
coloured!  and  manufactured  by 
machines  which  automatically  feed 
molten  glass  into  moulds  where  the 
finished  articles  are  formed  by  the 
action  of  compressed  air. 

2.  The  ultimate  purchasers  primary 
expeclaiion  is  to  discard/recycle  the 
container  after  the  conveyed  or  packed 
goods  are  used; 

3  .Sold  from  I  he  importer  lo  a 
wholesaler/distributor  who  (hen  packs 
the  container  vvilh  goods. 

4  Sold  in  an  environment  of  sale  that 
features  ilie  goods  packed  in  the 
container  and  nnl  the  lar  itself: 

.1  Used  lo  commertnallv  corvey 
foodstuffs.  b( 


6  Cipable  of  being  used  in  the  hot 
packing  process:  and 

7.  Recognized  in  the  trade  as  used 
pnmnnlv  to  pack  and  convey  goods  to 
a  consumer  who  Ihen  discards  the 

Prwerving  (ars  of  Glass 

Customs  concludes  that  the  term 
"preserving"  is  descnbed.  in  pertinent 
part.  OS  "In  prepare  food  for  future  use, 
as  by  canning  or  sailing:  to  treat  fniil  or 
other  foods  so  as  lo  prevent  decay". 

Based  upon  the  above  definition.  Ihe 
reliance  on  tho  guidelines  espoused  in 
Ihe  US,  Department  of  Agncullure. 
Extension  Strrvice.  Complete  Guide  to 
Home  Canning:  Guide  1  Principals  of 
Home  Canning  (Agncullural 
Infonnatioii  Dullelin  No.  .'539-1.  May 


19891.  by  vanous  home  canning 
nutritionists  and  food  scientists 
consulted,  and  an  independent  review 
of  the  scientific  evidence  the  USDA 
guidelines  are  based  upon.  Cusloms 
concludes  Ihat  there  are  identifiable 
characteristics  that  are  indicative,  but 
not  conclusive  of  the  pnncipal  use  of 
glass  lars  classifiable  as  "preserving  jars 
of  glass"  Thev  include  glass  articles 
Ihat  are  between  .23  and  2.2  liter  sizes 
and  are  the  shape,  round  or  square,  leg 
not  mulli-sided.  faceted  or  decorated) 
and  height  of  regular  and  wide-mouth 
"Mason-type"  tars. 

Generally,  tho  standard  jar  mouth 
opening  is  about  2V«  inches  with  wide 
mouth  jars  having  3  inch  openings. 
"Mason-lvpe"  jars  have  narrower 
sealing  surfaces  and  are  tempered  less 
than  containers  belonging  to  Ihe  class 
"containers  of  a  kind  used  for  Ihe 
conveyance  or  packing  of  goods"  The 

metal  lid  held  in  place  by  a  metal  screw 
band  during  processing.  The  fiat  lid  is 
crimped  around  its  bottom  edge  to  form 
a  trough,  which  is  filled  with  a  colored 
gasket  compound 

Customs  concludes,  therefore.  Ihat 
jars  with  wire  hail  and  trigger  closures 
are  not  included  within  the  scope  of  the 
class  "preserving  jars  of  glass  "hut 
rather  wiihin  the  scope  of  the  class 
"glassware  of  a  kind  used  for  table  or 
kitchen  purposes"  classifiable  under 
heading  7013  The  physical  form  of  Ihe 
wire  hail  and  trigger  jar  indicates  its 
principal  use  as  a  storage  article. 
Glassware  of  a  Kind  Used  for  Table  or 
Kitchen  Purposes:  Glass  Storage 

Customs  concludes  that  as  a  general 
rule,  a  glass  articles  physical  form  will 
indicate  its  principal  use  and  thus  to 
what  class  or  kind  it  belongs.  Examples 
of  physical  forms  indicative,  but  not 
conclusive  ol.  articles  belonging  lo  Ihe 
class  or  kind  "containers  of  a  kind  used 
for  the  conveyance  or  packing  of  goods" 
are  enumerated  in  EN  70  13  and  under 
Ihe  "physical  i  haracterislics"  cntenon. 
When  an  exception  arises  and  an 
article's  physi(.al  form  does  not  indicate 
to  what  class  or  kind  it  belongs  or  its 
phvsical  form  indicates  it  belongs  lo 
more  than  one  class  or  kind.  Cusloms 
considers  tne  other  rnumeraied 
pnncipal  use  criteria 

Cusloms  concludes  thai  heading  7013 
includes  the  class    glass  storage 
articlfs  "  Additionally.  Customs  adopts 
the  following  pnncipal  use  critena: 

1.  Made  of  ordinary  glass,  lead  crystal 
glass,  glass  having  a  low  cnefficient  of 
expansion  (e.g..  borosilicaie  glass)  or  of 
glass  ceramics  (Ihe  latter  two  in 
particular,  for  kitchen  glassware).  They 
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may  also  be  colorless,  colored  or  of 
flashed  glass,  and  may  be  cut,  frosted, 
etched,  engraved,  painted  or  otherwise 
have  a  decorative  motif. 

2.  The  consumer  purchases  primarily 
to  use  for  storage: 

3.  Sold  from  the  importer  to  a 
wholesaler/distributor  who  then  sells 
them  to  a  retailer: 

4.  Sold  in  an  environment  of  sale  that 
emphasizes  the  article's  use  or  reuse  as 
a  storage  article: 

5.  Sold  to  the  ultimate  purchaser 


6.  Recognized  in  tf-e  trade  as 
pnmanly  having  a  storage  use. 

Effect  on  Ruhngs;  This  document 
revokes  Heaaquaners  Ruling  Letters. 
951721  dated  January  12.  1993:  952675 
dated  lanuarv  15.  1993:  953280  dated 
February  5.  1993:  951991  dated  March 
2. 1993:  954293  dated  |une  30.  1993: 
954792  dated  November  24.  1993: 
953952  dated  September  21.  1994.  and 
any  other  rulings  which  are  not 
consistent  with  these  guidelines. 
EFFECmvE  DATE:  Any  changes  in  tariff 
classiflcation  resulting  from  the 


implementation  of  these  guidelines  and 
any  revocation  of  inconsistent  ruhngs 
will  be  effeaive  regarding  merchandise 
entered  for  consumption  or  withdrawn 
from  a  warehouse  for  consumption  on 
or  after  February  2.  1996, 
George  J  Weisi. 
Commissioner  of  Customs 

Approved:  Noveml)er  29. 1995 
lohD  P.  SinpsoD. 

Deputy  Assistant  Secretary  of  the  Treasury 
IFR  Doc.  9S-31593  Filed  12-29-95:  141  pral 
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DEPARTMENT  OF  THE  TREASURY 

U.S.  CUSTOMS  SERVICE 

WASHINGTON.    D.C. 


CLA-2  CO:E:C:M  954293  KCC 
CATEGORY:   Classification 


HQ  954293 


3  0JUN1993 


TARIFF  NO. 


7010.90. 50 


Mr.  Andrew  S.  Liscow 
Cincinnati  Preserving  Company 
5514  Fair  Lane 
Cincinnati,  Ohio   45227 

RE:   Glass  jar;  glass  containers  for  the  conveyance  or  packing  of 
liquids  or  of  solid  products;  glass  preserve  jars;  household 
glass  storage  articles;  use  provisions;  principal  use; 
Additional  U.S.  Rule  of  Interpretation  1(a);  EN  70.10;  EN 
70.13;  HRL  088020;  HRL  087727 

Dear  Mr.  Liscow: 

This  is  in  response  to  your  letter  dated  May  26,  1993, 
regarding  the  tariff  classification  of  a  glass  jar  under  the 
Harmonized  Tariff  Schedule  of  the  United  States  (HTSUS) .   A 
sample  of  the  jelly  filled  glass  jar  was  submitted  for 
examination. 


FACTS : 


The  Cincinnati  Preserving  1/2  liter  Le  Parfait  Canning  jar 
is  imported  with  a  bail  and  trigger  assembly  and  rubber  gasket. 
The  jar  is  approximately  4  1/2"  tall  and  4"  in  diameter  with  a  21 
oz.  capacity.   In  the  U.S.,  the  glass  jar  will  be  filled  will 
jelly  and  jam  preserves. 

You  state  that  prior  to  1992,  the  jar  was  entered  duty-free 
under  subheading  7010.90.50,  HTSUS,  which  provides  for  "Carboys, 
bottles,  flasks,  jars,  pots,  vials,  ampoules  and  other 
containers,  of  glass,  of  a  kind  used  for  the  conveyance  or 
packing  of  goods;  preserving  jars  of  glass;  stoppers,  lids  and 
other  closures,  of  glass. . .other .. .Other  containers  (with  or 
without  their  closures)....".   Then  in  1992,  Customs  changed  the 
classification  to  subheading  7013.39.20,  HTSUS,  which  provides 
for  "Glassware  of  a  kind  used  for  table,  kitchen,  toilet,  office, 
indoor  decoration  or  similar  purposes  (other  than  that  of  heading 
7010  or  7018) . . .Glassware  of  a  kind  used  for  table  (other  than 
drinking  glasses)  or  kitchen  purposes  other  than  that  of  glass- 
ceramics.  .  .Other  ..  .Other.  .  .Valued  not  over  $3  each",  dutiable  at 
the  rate  of  30%  ad  valorem. 
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ISSUE: 

Are  the  glass  jars  classified  as  preserving  jars  under 
subheading  7010.90.50,  HTSUS ,  or  as  glassware  of  a  kind  used  for 
the  table  and  kitchen  under  subheading  7013.39.20,  HTSUS? 

LAW  AND  ANALYSIS: 

The  classification  of  merchandise  under  the  HTSUS  is 
governed  by  the  General  Rules  of  Interpretation  (GRI's)..  GRI  1, 
HTSUS,  states  in  part  that  "for  legal  purposes,  classification 
shall  be  determined  according  to  the  terms  of  the  headings  and 
any  relative  section  or  chapter  notes...."   In  this  case,  the 
competing  headings  are  headings  7010  and  7013,  HTSUS,  which  are 
both  considered  "use"  provisions.   A  tariff  classification 
controlled  by  use  (other  than  actual  use)  is  governed  by  the 
principal  use.   Additional  U.S.  Rule  of  Interpretation  1(a), 
HTSUS . 

In  understanding  the  language  of  the  headings  of  the  HTSUS, 
the  Harmonized  Commodity  Description  and  Coding  System  (HCDCS) 
Explanatory  Notes  (ENs)  may  be  utilized.   The  ENs,  although  not 
dispositive,  are  to  be  used  to  determine  the  proper 
interpretation  of  the  HTSUS.   54  Fed.  Reg.  35127,  35128  (Aug.  23, 
1989).   EN  70.10  (pgs.  933-34)  states  that  "[t]his  heading  covers 
all  glass  containers  of  the  kinds  commonly  used  commercially  for 
the  conveyance  or  packing  of  liquids  or  of  solid  products 
(powders,  granules,  etc.).   They  include... 

(B)   Jars,  pots  and  similar  containers  for  the  conveyance  or 
packing  of  certain  foodstuffs  (condiments,  sauces, 
fruit,  preserves,  honey,  etc.)... 

These  articles  are  usually  made  of  ordinary  glass 
(colourless  or  tinted)  by  pressure  in  a  mould  usually 
followed  by  blowing  with  com.pressed  air.   They 
generally  have  a  large  opening,  a  short  neck  (if  any) 
and  as  a  rule,  lip  or  flange  to  hold  the  lid  or  cap. 
Some  of  these  containers,  however  may  be  closed  by 
corks  or  screw  stoppers... 

The  heading  also  includes  preserving  jars  of  glass." 

EN  70.10  also  states  that  heading  7010,  HTSUS,  does  not  include 
" [d]ecanters,  drinking  glasses  and  other  glass  containers  being 
domestic  glassware  (heading  70.13),  but  not  containers  used 
primarily  for  the  commercial  conveyance  or  packing  of  goods." 
The  types  of  containers  found  in  heading  7010,  HTSUS,  are 
principally  used  to  convey  a  product  to  the  consumer  who  uses  the 
product  in  the  container  and  then  discards  the  container. 

Numerous  glass  articles  used  to  hold  food  products  within 
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7010.90.50,  HTSUS,  DUt  are  consiaereu  to  oe  nousenoxu  suoiu^.. 
articles  classifiable  as  table/kitchenware  under  subheading  7013, 
HTSUS.   EN  70.13  (p.  936)  states: 

■  This  heading  covers  the  following  types  of  articles, 
most  of  which  are  obtained  by  pressing  or  blowing  in  moulds: 

(1)   Tableware  or  kitchen  glassware,  e.g.  drinking  glasses, 
goblets,  tankards,  decanters,  infants'  feeding  bottles, 
pitchers,  jugs,  plates,  salad  bowls,  sugar-bowls,  sauce- 
boats,  fruit-stands,  cake-stands,  hors-d'oeuvres  dishes, 
bowls,  basins,  egg-cups,  butter  dishes,  oil  or  vinegar 
cruets,  dishes  (for  serving,  cooking,  etc.),  stew-pans, 
casseroles,  trays,  salt  cellars,  sugar  sifters,  knife- 
rests,  mixers,  table  hand  bells,  coffee-pots  and  coffee- 
filters,  sweetmeat  boxes,  graduated  kitchenware,  plate 
warmers,  table  mats,  certain  parts  of  domestic  churns,  cups 
for  coffee-mills,  cheese  dishes,  lemon  squeezers,  ice- 
buckets. 

In  Headquarters  Ruling  Letter  (HRL)  088020  dated  January  14, 
1991,  we  ruled  on  12  sided  glass  storage  jars  that  varied  in 
height  from  approximately  5  1/2"  to  14"  and  were  used  to  hold 
foodstuff.   They  had  a  metal  loop  fastener  closure  and  a  rubber 
ring  seal.   HRL  088020  stated  that  heading  7010,  HTSUS,  "provides 
for  standard  size  and  shape  jars  that  are  used  commercially  to 
convey,  pack  or  preserve  foods."   The  subject  jars  were  shaped 
and  sized  differently  than  commercial  jars  used  to  preserve  food. 
They  were  household  jars  that  were  used  as  canisters  in  the 
kitchen  to  hold  various  types  of  food.   Therefore,  as  the  jars 
were  not  the  type  intended  to  be  classified  under  heading  7010, 
HTSUS,  they  were  classified  under  subheading  7013.39.20,  HTSUS. 

Various  Customs  rulings  have  confirmed  the  position  that 
household  articles  holding  different  volumes  or  in  different 
forms  than  the  typical  preserve  jar  are  classifiable  in 
subheading  7013.39.20,  HTSUS.   See,  HRL  087727 

(September  21,  1990),  which  held  that  glass  spice  jars  were  not 
regarded  as  preserve  jars  classifiable  in  heading  7010,  HTSUS,  as 
they  were  not  the  size  and  shape  of  typical  preserve  jars. 

Based  on  the  submitted  information  and  sample,  the  subject 
Cincinnati  Preserving  jar  should  be  classified  under  heading 
7010,  HTSUS.   The  jar  meets  the  requirements  of  preserve  jars  in 
heading  7010,  HTSUS,  as  the  jar  can  contain  1/2  liter  or  21  oz. 
of  foodstuff  and  is  round,  even  though  somewhat  shorter  in  height 
and  wider  in  diameter  than  a  typical  preserve  jar.   Therefore, 
the  jar  is  properly  classified  under  subheading  7010.90.50, 
HTSUS . 

HOLDING: 

The  subject  glass  jar  is  classified  under  the  duty-free 
tariff  provision  of  subheading  7010.90.50,  HTSUS,  as  preservina 
]ars  of  glass.  ^ 


ctor 

Division 
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Appendix  4.— National  Environmental  Poucy  Institute's 
Compliance  and  Enforcement  Sector's  Preliminary  Report 

"For  all  of  the  lofty  objectives  statutes  and  regulations  may  be 
designed  to  achieve,  the  true  test  of  their  utility  is  the  means  by 
which  they  are  enforced."' 


ABOUT  THE  REPORT 

A.        Compliance  and  Enforcement  in  an  Era  of  Reinvention  ••  politics,  common 
ground,  and  environmental  policy  reform  initiatives. 

In  today's  Era  of  Reinvention  the  time  is  ripe  to  reassess  our  existing  policies  and 
approaclies  towards  compliance  and  enforcement  of  environmental  laws  and  regulations. 
This  issue  once  again  occupies  the  top  of  both  the  political  debate  and  the  policy  agenda. 

Until  the  recent  passage  of  EPA's  appropriation  for  this  fiscal  year,  the  104th 
Congress  and  the  Administration  spent  the  past  six  months  wrangling  over  EPA's 
enforcement  budget.-   Last  fall  Congress  attached  riders  to  EPAi  budget  restricting  the 
agency's  ability  to  enforce  certain  laws  and  programs.    The  Administration,  along  with 
representatives  from  both  sides  of  the  aisle,  defeated  the  riders  by  characterizing  this  effort 
as  a  stealth  attack  on  environmental  protection.'    Unfortunately,  the  politics  overshadowed 
any  objective  evaluation  of  their  merits.    Hidden  within  this  legislative  debate  are  legitimate 
environmental  enforcement  and  compliance  issues. 

Common  Ground  On  Reinvention.    Despite  disagreements  over  the  legislative  riders 
and  certain  aspects  of  EPA's  performance,  a  remarkable  level  of  consensus  does  exist  about 
the  need  to  reinvent  our  existing  approaches  towards  compliance  and  enforcement  of 
environmental  laws  and  regulations. 

President  Clinton,  Vice  President  Gore,  and  EPA  Administrator  Carol  Browner  all 
have  declared  that  this  Administration  will  emphasize  cooperation  rather  than  confrontation 
whenever  possible.    In  announcing  the  Administrations   environmental  reinvention  action 
plan  last  spring.  President  Clinton  described  the  present  enforcement  systems    flaws: 

The  adversarial  approach  that  has  often  characterized  our  environmental  system 
precludes  opportunities  for  creative  solutions  that  a  more  collaborative  system  might 
encourage...    To  reinvent  environmental  regulation,  we  must  first  build  trust  among 
traditional  adversaries.' 
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In  the  same  announcement,  the  President  directed  ail  federal  agencies  to  "change  the  way 
you  measure  performance  of  both  your  agency  and  your  front-line  regulators  so  as  to  focus 
on  results,  not  process  and  punishment."    A  key  element  of  the  Administration^   25  High 
Priority  Actions  is  better  accountability,  compliance,  and  enforcement." 

Kathleen  McGinty,  Chair  of  the  Council  on  Environmental  Quality  (CEQ),  echoed  the 
Presidents   intentions  by  emphasizing  the  Administration^   commitment  to  flexibility  in  a 
complex  regulatory  process  as  the  "central  principle"  of  environmental  regulatory  reform. 
McGinty  asserted  that  EPA  will  improve  regulatory  compliance  by  targeting  enforcement 
actions  only  against  "significant  violations  that  present  the  greatest  risks  to  human  health  and 
the  environment."*  According  to  McGinty,  by  employing  these  strategies  for  flexibility,  the 
Administration  hopes  to  attain  the  "twin  goals  of  enhanced  environmental  protection  and 
vibrant  economic  growth." 

Environmental  Policy  Reform  Initiatives.    As  a  means  of  furthering  the  common 
ground  that  does  exist  on  the  need  for  environmental  policy  reform,  several  organizations  are 
focusing  their  energies  upon  emerging  issues  in  environmental  enforcement  and  compliance. 

Last  spring  the  National  Academy  of  Public  Administration  (NAPA)  issued  its 
congressionally  mandated  report  on  the  EPA.    It  contains  several  recommendations  that 
implicate  compliance  and  enforcement.^   NEPI,  as  part  of  its  Reinventing  EPA  & 
Environmental  Policy  Working  Group,  is  developing  a  unified  federal  environmental  statute 
which  will  incorporate  the  ideas  from  the  groups   six  other  sectors.*   NEPI  is  also  a  member 
of  former  EPA  Administrator  Bill  Ruckleshaus'  Enterprise  for  the  Environment  Initiative, 
working  with  the  Center  for  Strategic  International  Studies  (CSIS),  NAPA,  and  the  Keystone 
Center  to  identify  consensus  approaches  to  long  term  legislative  changes.'   Enforcement  and 
compliance  issues  will  play  a  key  role  in  this  ambitious  endeavor.    As  part  of  its  Series  on 
the  Environment  in  the  21st  Century,  the  Aspen  Institute  is  working  on  the  details  of  an 
alternative  compliance  approach  which  would  essentially  institutionalize  the  underlying 
concepts  of  EPAi   Common  Sense  Initiative  and  Project  XL.    Later  this  spring  the  Reason 
Foundation,  a  Los  Angeles-based  public  policy  think-tank,  will  issue  a  report  evaluating 
current  environmental  enforcement  and  compliance  issues. 


B.        The  NEPI  Compliance  and  Enforcement  SectorS   Report  -  Getting  Back  on  the 
Compliance  Track 

As  part  of  its  leading  efforts  in  reinventing  environmental  policy,  NEPI  has  convened 
a  distinguished  group  of  experts  to  address  the  critical  role  that  compliance  and  enforcement 
plays  in  reinvention.    This  Compliance  and  Enforcement  Sector  is  part  of  NEPIi   larger 
Reinventing  EPA  &  Environmental  Policy  Working  Group.    Under  the  leadership  of  Sector 
chairs  Ted  Garrett,  senior  partner  at  Covington  &.  Burling,  and  Roger  Marzulla,  partner  at 
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Akin,  Gump,  Strauss,  Hauer  &  Feld,  this  group  met  regularly  over  the  past  year  to  identify 
key  issues  in  EPA's  compliance  and  enforcement  efforts  and  propose  innovative  solutions. 

In  similar  fashion  to  the  NEPI  Reinventing  EPA  &  Environmental  Policy  Working 
Groups    First  Phase  Report,""  the  Compliance  and  Enforcement  Sector's  report  starts  with 
an  Overview  section  that  provides  the  rationale  for  the  Sector's  recommendations.    The 
Overview  briefly  charts  the  development  of  the  federal  environmental  enforcement  program 
and  questions  whether  the  assumptions  which  underlie  EPA's  traditional  enforcement 
program  are  still  viable  in  today's  Era  of  Reinvention.  Based  upon  its  analysis  and 
evaluation,  this  Sector  organized  its  efforts  into  three  interrelated  areas,  making  general 
observations  about  the  shortcomings  of  the  existing  federal  environmental  enforcement 
system,  identifying  the  most  critical  areas  in  need  of  reform,  and  proposing  several 
innovative  approaches  to  lead  EPA  on  the  path  towards  true  systemic  change.    The 
framework  for  this  report  parallels  these  major  topic  areas: 


Compliance  Strategies:   A  general  consensus  developed  during  the  Sector's 
deliberations  that  EPA  should  strive  to  shift  the  balance  in  its  compliance  and 
enforcement  activities  —  in  other  words,  less  enforcement  and  more 
compliance.    Enforcement  should  be  recognized  as  just  one  means  to  achieve 
the  broader  goal  of  environmental  progress.    This  part  of  the  report  looks  at 
various  approaches  that  would  provide  the  regulated  community  with 
incentives  to  comply,  while  also  addressing  ways  that  EPA  could  reorient  its 
culture  from  "enforcement  for  enforcement  sake"  towards  compliance-oriented 
efforts. 


Enforcement  Strategies:    Despite  compliance  efforts,  it  is  inevitable  that 
enforcement  actions  will  be  necessary  against  "bad  actors. "    Here  the  Sector 
presents  guidelines  for  determining  when  to  take  enforcement  actions  and 
makes  suggestions  on  how  to  streamline  enforcement  efforts  to  avoid  excessive 
penalties  and  duplicative  actions. 
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Common  Sense  Lawmaking  &  Good  Rulemaking:   Compliance  and 
enforcement  issues  arise  before  the  discovery  of  violations  and  the  filing  of 
enforcement  actions  —  they  start  with  the  drafting  of  environmental  laws  and 
regulations.    Clear  laws  and  good  rulemaking  can  have  a  significant  impact  on 
the  need  for  compliance  and  enforcement  --  laws  and  rules  designed  with  the 
input  of  the  regulated  community  will  lead  to  better  compliance  with 
environmental  laws.    One  approach  used  effectively  by  the  State  of 
Washington  is  the  pilot-testing  of  regulations  before  issuing  final  rules.    Here 
the  Sector  explores  the  Washington  model  of  pilot  rulemaking  and  offers  ideas 
on  how  EPA  could  adapt  this  model  to  the  federal  rulemaking  process. 


The  Report's  Executive  Summary  includes  the  Sectors   general  observations  and  a  list 
of  key  recommendations  and  issues  for  further  study.    The  "Enforcement  Cycle,"  attached  to 
the  end  of  the  Executive  Summary,  illustrates  how  the  Sectorl   recommendations  can  help 
bring  about  systemic  change  of  EPA&  compliance  and  enforcement  efforts. 
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EXECUTIVE  SUMMARY 

Based  on  its  preliminary  discussions,  the  Sector  made  genera!  observations  about  the 
shortcomings  of  the  existing  federal  approach  to  environmental  enforcement,  developed  a  set 
of  core  principles,  and  proposed  initial  recommendations  and  a  list  of  issues  for  further 
study.    Although  the  Sector  members  generally  support  the  report's  direction  and 
recommendations,  it  did  not  engage  in  a  formal  process  of  having  the  members  endorse  each 
specific  recommendation. 

A.       General  Observations 

During  its  deliberations,  the  Sector  made  a  number  of  observations  about  the  existing 
federal  environmental  enforcement  program  and  identified  several  inherent  problems  with 
how  EPA  and  The  Department  of  Justice  (DOJ)  manage  this  process: 

1.         EPAi   Existing  Compliance  &  Enforcement  EfTorts 

•  EPA's  compliance  and  enforcement  efforts  often  loose  sight  of  the 
underlying  goal  of  many  environmental  statutes  ~  protect  public  health 
and  the  environment. 

•  Enforcement,  for  many  of  the  staff  at  EPA  and  DOJ,  has  become  an 
"end-in-itself , "  instead  of  merely  one  means  to  achieve  compliance  with 
federal  environmental  laws  and  regulations. 

•  EPA's  recent  compliance  and  enforcement  pilot  projects  (CSI,  Project 
XL,  ELP,  and  others)  are  positive,  preliminary  steps  in  the  direction  of 
reform.    These  efforts,  however,  are  relatively  limited  in  scope  and  it 
is  unlikely  they  will  result  in  the  'true"  systemic  policy  change  in  the 
way  EPA  administers  its  compliance  and  enforcement  efforts.    EPA 
still  maintains  a  significant  degree  of  control,  instead  of  allowing 
greater  flexibility  from  the  beginning.. 

•  While  the  leadership  at  EPA  Headquarters  continues  to  promote  the 
early  successes  of  these  compliance  and  enforcement  pilot  projects,  the 
regulators  and  other  EPA  staff  in  the  regions  have  not  yet  fully 
embraced  the  need  for  a  fundamental  f)olicy  shift.    There  remains  a 
great  degree  of  "cognitive  dissonance"  between  Headquarters'  policy 
goals  and  statements  and  how  the  agency  actually  operates  both  in 
Washington  and  in  the  regions. 
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•  The  current  enforcement/compliance  system  highlights  compliance 
failures  and  largely  ignores  compliance  successes. 

•  Rather  than  relying  almost  exclusively  on  enforcement  actions  as  the 
primary  approach  for  obtaining  compliance  and  deterring  future 
violations,  EPA  should  radically  alter  the  administration  of  its 
compliance  and  enforcement  efforts  to  assist  the  regulated  community 
in  complying  with  environmental  rules  and  regulations. 

Clear  Environmental  Laws  &  Good  Rulemaking 

•  Many  environmental  laws  and  regulations  are  overly  complex  and 
ambiguous,  which  often  prevents  the  regulated  community  from 
understanding  what  conduct  is  permissible  or  prohibited;  compliance 
with  indecipherable  rules  is  impossible. 

•  Many  environmental  laws  and  regulations  are  written  with  little 
consideration  as  to  their  workability  and  overall  enforceability. 

•  Many  environmental  laws  and  regulations  are  inconsistent,  causing  the 
shift  of  pollution  from  one  media  to  another  without  furthering  the 
overall  goal  of  improving  environmental  quality. 

•  EPA  and  DOJ  guidance  documents  and  background  materials  are  often 
difficult  to  find,  frequently  contradictory,  and  hard  to  understand. 

•  After  the  initial  implementation  and  enforcement  of  many 
environmental  laws  and  regulations,  EPA  spends  insufficient  time 
evaluating  the  overall  effectiveness  of  its  efforts  to  further  the  intended 
goals  of  the  statute  and  its  ability  to  enhance  overall  environmental 
quality. 
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B.       Fundamental  Principles  of  Compliance  &  Enforcement  in  an  Era  of 
Reinvention 

EPA  should  redesign  its  existing  efforts  and  develop  an  effective  environmental 
compliance  and  enforcement  program  by  following  these  core  Principles  of  Reinvention: 

1.  Develop  a  Comprehensive  Compliance/Enforcement  Program  that 
achieves  a  balance  between  compliance  strategies  and  enforcement  actions 
by: 

•  Integrating  compliance  strategies  with  enforcement  actions; 

•  Creating  a  regulatory  culture  which  encourages  compliance  (i.e. 
providing  technical  assistance  and  creating  incentives  for  good 
environmental  management  practices); 

•  Making  compliance  the  primary  objective  of  the  Agency^   strategies  as 
the  preferred  response  to  most  violations  of  environmental  laws  and 
regulations;  and 

•  Using  more  collaborative  problem-solving  strategies  instead  of  relying 
primarily  on  adversarial  enforcement  actions. 

2.  Initiate  enforcement  actions  in  appropriate  cases: 

•  against  bad  actors  (those  who  willfully  violate  environmental  laws  and 
regulations);  and/or 

•  in  situations  with  significant  risks  to  human  health  and  the  environment 
(enforcement  actions  based  on  the  highest  risks). 

3.  Measure  and  evaluate  program  success  by  advancing  the  goal  of 
environmental  progress  (i.e.  compliance-based  performance)  rather  than 
focusing  on  the  number  of  enforcement  actions  and  the  assessment  of  high 
nnes; 

4.  Draft  clear  environmental  laws  and  ''road-test"  draft  regulations  to  ensure 
their  implementation,  workability,  and  enforceability. 
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C.        Sector  Recommendations 

Using  these  general  principles  as  a  template,  the  following  recommendations  provide 
specific  suggestions  on  how  EPA,  DOJ,  and  Congress  (when  necessary)  can  develop  a  more 
comprehensive  and  balanced  compliance/enforcement  system:" 

1.         Compliance  Strategies 

Internal  EPA  Policies  &  Structure 

•  Enhance  the  Compliance  Assurance  division  within  EPA's  Office  of 
Enforcement  and  Compliance  .Assistance  (OECA)  by  redirecting 
existing  resources  to  new  and  existing  compliance  efforts,  such  as: 

-Joint  compliance  assistance  programs  for  industry,  especially 
for  small  businesses; 

-Review  of  facility  compliance  plans; 

-Financial  assistance  programs  such  as  grants  and  low-interest 
loans  for  education  and  technical  assistance  efforts. 

•  Create  a  "compliance  support"  trust  fund  through  fees  paid  by  the 
regulated  community.    This  fund  could  help  support  EPA^   compliance 
assistance  initiatives  during  tight  fiscal  times. 

•  Institute  internal  rewards  which  place  agency  compliance  efforts  on  at 
least  an  equal  level  with  agency  enforcement  actions  (for  example,  give 
credit  for  the  number  of  compliance  activities  undertaken  by  EPA  and 
the  states). 

•  Develop  new  indicators  tor  measuring  compliance  results  by  creating 
new  "compliance  beans"  which  measure  success  for  bringing  facilities 
into  compliance,  such  as  the; 

-number  of  facilities  reporting  their  data  on  time  within  a  given 
jurisdiction; 

-number  of  companies  submitting  environmental  audit  results; 

-number  of  facilities  for  which  EPA  has  provided  technical 
assistance. 
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Modify  how  EPA  promotes  its  compliance/enforcement  success.  Issue 
press  releases  about  compliance  efforts  in  addition  to  or  instead  of  the 
number  of  enforcement  actions  and  the  amount  of  fines/penalties. 

Expand  and  coordinate  the  lessons  learned  from  the  various  alternative 
compliance  pilot  programs,  such  as  Project  XL,  and  CSI,  and  the 
Environmental  Leadership  Program  (ELP). 

State  &  EPA  Efforts 

Encourage  further  compliance  efforts  by  emphasizing  "state" 
compliance  and  technical  assistance  activities  through  the  ECOS/EPA 
State  Performance  Partnership  Program. 

Compliance  Tools 

Develop  a  "no-action"  procedure  advisory  letter  issuing  modeled  after 
the  Security  and  Exchange  Commissions"  Division  of  Corporate 
Finance.    This  program  could  be  administered  by  OCEA's  Compliance 
Assistance  Division  in  cooperation  with  EPA's  Office  of  General 
Counsel. 

Use  inspections  principally  as  a  compliance  tool,  working  with  the 
regulated  community  to  identify  problems  and  propose  solutions 
without  the  specter  of  a  later  enforcement  action. 

Streamline  the  monitoring  and  record-keeping  process  to  minimize 
paperwork  burdens  for  both  the  regulator  and  regulated  community;  for 
example,  create  a  self-certification  processes  and  one-stop  emissions 
reports. 

Issue  new  guidance  documents  which  establish  the  parameters  between 
compliance  strategies  and  enforcement  actions  (i.e.  under  what 
circumstances  should  EPA,  DOJ,  and/or  states  enforcement  officials 
pursue  compliance  strategies  and  when  should  they  file  enforcement 
actions). 
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Auditing  &  Self-Policing 

•  Provide  further  incentives  to  expand  the  use  of  environmental  auditing 
and  other  self-policing  practices  (  e.g.,  GEMI^   Total  Quality 
Environmental  Management  Program,  ISO  14001  and  EPA/state 
"beyond  compliance"  programs). 

•  Ensure,  as  an  overall  EPA  objective  or  policy,  that  major  permit  holder 
companies  develop  an  environmental  audit  programs/plans  to  assist  in 
improving  environmental  management  practices. 

•  Provide  sufficient  legal  protection  of  the  audit  information  by  enacting 
a  federal  environmental  audit  privilege  similar  to  the  many  state 
privilege  laws.    Sufficient  legal  protection  is  an  a  critical  incentive  to 
expanding  the  use  of  environmental  auditing  and  other  self-policing 
approaches. 

•  Create  more  incentives  for  the  regulated  community  (industry  and  state 
and  local  governments)  to  voluntarily  comply  with  applicable 
environmental  laws  and  regulations: 

-EPA  should  provide  more  permit  flexibility  (i.e.  develop 
reasonable  waiver  and  variance  regulations  and  aggressively 
implement)  to  give  more  opportunities  to  use  new  technologies 
and  other  alternative  compliance  strategies;  and 

-EPA  should  expand  the  use  of  market  incentives  to  include 
multi-media  pollution  trading. 

Enforcement  Strategies 

Enforcement  Discretion 

•  Develop  new  policies  and  guidance  documents  that  outline  the  primary 
tenets  of  a  "risk-based"  enforcement  strategy  in  which  the  filing  of 
enforcement  actions  (judicial  and  administrative)  should: 

-Advance  the  long-range  goal  of  improving  environment  quality 
(i.e.  environmental  progress); 
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-Target  enforcement  actions  against  repeat  offenders  and/or 
those  cases  which  pose  the  most  serious  risks  to  human  health 
and  the  environment; 

-Impose  penalties  based  on  the  severity  of  the  offense;  and 

-Involve  clear  violations  of  clearly  written  regulations. 

Reassess  the  penalty  matrix  and  BEN  Model  to  ensure  penalties  are 
consistent  with  the  new  policies  and  guidance  documents  of  a  new 
■'risk-based"  enforcement  system. 

Allow  facilities  to  respond  and  discuss  potential  violations  with  EPA 
before  the  agenCy  refers  the  case  to  DOJ  for  possible  enforcement 
action. 

Coordination 

Minimize  duplicative  environmental  enforcement  actions  between  EPA 
and  the  states  by  delegating  lead  enforcement  authority  to  competent 
Slate  enforcement  programs.    As  part  of  this  arrangement,  EPA  would 
agree  not  to  proceed  with  further  investigations  and  enforcement  actions 
unless  it  determines  the  state  is  violating  did  not  comply  with  the  terms 
of  the  delegation  agreement. 

Coordinate  administrative  enforcement  actions  with  possible  judicial 
actions  to  minimize  confusion  between  EPA  and  DOJ. 

Coordinate  EPA's  Suspension  and  Debarment  Office  with  enforcement 
actions  by  other  enforcement  offices. 

Settlement  Terms  &  Negotiations 

Enhance  the  use  of  Supplemental  Environment  Projects  (SEPs)  as  a 
means  of  providing  greater  levels  of  environmental  benefits  to 
communities  adversely  impacted  by  the  violations. 

Explore  alternative  dispute  resolution  (ADR)  models  to  encourage  more 
meaningful  and  early  settlement  negotiations  prior  to  the  filing  of  an 
enforcement  action. 
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•  Increase  the  availability  of  key  EPA/DOJ  decision-makers  during 
negotiations  of  individual  enforcement  actions. 

3.    Common-Sense  Lawmaking  &  Good  Rulemaking 

•  Take  a  more  comprehensive  and  preventative  approach  towards 
compliance/enforcement  issues  by  drafting  clear  environmental  laws 
and  regulations  at  the  outset. 

•  Improve  the  existing  lawmaking  and  rulemaking  processing  by: 

-including  all  stakeholders  early  in  the  process  to  design  and 
draft  laws  and  regulations; 


-assessing  whether  new  or  revised  statutes  or  regulations  would 
adequately  address  the  issues  or  problems  at  hand  (i.e.  think 
"outside  of  the  box"); 

-evaluating  the  overall  effectiveness  of  statutes  and  regulations: 
do  they  achieve  their  intended  goals  and  objectives?    If  not, 
what  changes  should  be  made  to  the  statute? 

Make  EPA  and  DOJ  guidance  documents  and  policies  more 
understandable  and  accessible  for  the  general  public  and  regulated 
community: 

-disseminate  on  the  Internet; 

-publish  in  association  newsletters  and  community  publications. 

Ensure  "fair  notice"  to  the  regulated  community  of  applicable 
regulations.    This  may  require  amendments  to  the  Administrative 
Procedure  Act. 

Road-Testing  Regulations 

Adapt  Washington  state  s  pilot  rulemaking  process  to  improve  EPA 's 
development  of  key  regulations  which  require  empirical  evidence.  We 
call  this  approach  "road  testing  regulations: " 
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-During  the  "pilot  test  period"  EPA  would  solicit  volunteers  from  the 
regulated  community  for  pilot  projects. 

-Normal  enforcement  would  be  modified  or  suspended  consistent  with 
the  research  and  development  nature  of  the  pilot. 

-Based  on  an  evaluation  of  the  pilot  test  results,  regulations  would  be 
proposed  and  promulgated  under  the  APA.  In  cases  where  the  results  of 
the  pilot  test  program  clearly  indicate  the  basis  for  regulation,  they 
should  be  issued  as  guidance  or  perhaps  interim-final  rules. 

-Once  regulations  are  final,  except  for  volunteers  in  the  test  program, 
they  would  bind  the  regulated  community  and  subject  them  to  EPA 
enforcement. 

-Road  test  volunteers  could  choose  between  compliance  under  the  new 
final  regulations,  or  an  enforceable  compliance  agreement  based  on 
their  "pilot   test"  compliance  methods. 

D.    Issues  for  Further  Study 

In  its  effort  to  encourage  systemic  change,  the  Sector  recognizes  that  EPA  will 
undoubtedly  encounter  both  external  and  internal  obstacles.    The  Sector  will  continue  its 
study  of  these  issues  and  relationships  during  the  next  phase  of  the  Reinventing  EPA  and 
Environmental  Policy  Working  Group  project: 

•  Relationship  between  EPA's  compliance/enforcement  efforts  and  the  DOJ. 
What  is  the  appropriate  role  for  DOJ? 

•  Role  of  state  environmental  enforcement  efforts  and  its  relationship  with  the 
EPA  regions. 

•  Issues  of  organizational  change  (i.e.  reluctance  by  some  EPA  staff  to  accent 
systemic  change  in  moving  away  from  the  "'enforcement  first"  mentality. 

•  External  pressures  upon  EPA's  existing  enforcement  system  (i.e.  the  threat  of 
citizen  suits  as  an  obstacle  to  EPA  Reinvention  efforts  and  the  general  public's 
perception  that  good  environmental  protection  is  synonymous  with  the  filing  of 
enforcement  actions  and  the  collecting  of  high  fines  and  penalties). 

•  The  appropriate  role  for  congressional  oversight  in  providing  EPA  guidance 
(i.e.  if  EPA  moves  too  slowly,  should  Congress  intervene  and  if  so,  how?). 
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compliance   and   enforcement  issues   include:      (1)      Congress   should  pass   legislation  that 

encourages    firms   and    government   to   go    "beyond   compliance"    with   federal    regulatory 

requirements;  (2)    EPA  should  establish  procedures  and  offer  technical  assistance  to  states  to 

implement  pilot  "beyond-compliance"  efforts;  (3)  EPA  should  continue  to  explore  and  implement 

alternatives  to  media-specific,  command-and  control  approaches  to  regulation  (i.e.  market-based 

approaches,   pollution  control  alternatives,   voluntary   initiatives);   (4)  EPA  should  enhance 

information  and  monitoring  efforts;  (5)  Targeting  enforcement  to  reduce  risk. 

*.    NEPI  intends  to  release  a  discussion  draft  on  the  unified  statute  early  this  summer. 

'.  The  Enterprise  for  the  Environment  (E4E)  anticipates  issuing  their  report  in  eariy  1997. 

°0.   Reinventing  The  Vehicle  For  Environmental  Management  (August  1995).   This  First  Phase 

Report  included  the  recommendations  from  four  of  NEPI^  Reinventing  Working  Group  Sectors: 

Goals  and  Priorities,  Intergovernmental  Change,  Non-Mandatory  Approaches,  and  Science  and 

Risk. 

'! .   Note  that  during  the  next  phase  of  the  Reinventing  Working  Group,  the  Sector  will  continue 

its  work  in  clarifying  several  of  these  recommendations. 
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